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MODES OF TRIAL IN THE MEDIA-VAL 
BOROUGHS OF ENGLAND. 


HE boroughs of medieval England doubtless generated some 
new ideas of government and were a progressive element 

of society ; but historians are inclined to ignore the fact that for 
a long time after the Norman Conquest the burgesses exhibited a 


strong conservative spirit in the maintenance of Anglo-Saxon 
legal usages. Traces of these old usages are visible in the town 
charters and customals of the twelfth and thirteenth centuries, a 
careful study of which would probably supplement our meagre 
knowledge of Anglo-Saxon law. Among the instructive vestiges 
of a remote past imbedded in town muniments those concerning 
legal procedure are particularly interesting. The adherence of the 
burgesses to the older modes of trial is a subject which has never 
been adequately investigated,! and concerning which it is difficult 
to formulate general conclusions owing to the divergence of local 
usage and the meagreness of printed records. 

To understand the peculiarities of procedure in the boroughs we 
must at the outset recall to mind the general history of procedure 
in the royal courts. In the Anglo-Saxon period justice was admin- 
istered mainly in the local popular tribunals of the shire, hundred, 
and borough, and the most common forms of trial were compurga- 
tion and the ordeal of fire or water. After the Norman Conquest 
the king’s court became the centre of gravity of the judicial sys- 


1 One of the best accounts will be found in Thayer’s Treatise on Evidence, 24-40. 
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tem, and in suits tried by that tribunal the duel competed with 
compurgation and the old ordeals as a favorite test of justice. 
Henry II.’s Assize of Clarendon (1166) enacted that all indicted 
criminals should go to the ordeal of water; but about the year 
1219 the fire and water tests were abolished and were soon replaced 
by the jury. In civil cases, also, this latter mode of trial rapidly 
gained ground since Henry II.’s reign, so that by the middle of the 
thirteenth century it was applied by the royal judges to most civil 
and criminal suits. But throughout the Middle Ages the duel and 
compurgation continued in use in the royal courts to a limited 
extent ; the former to determine petitory actions and less fre- 
quently for the trial of persons appealed of felony ; while compur- 
gation was resorted to in some civil actions, especially to deny a 
debt or to prove that a party had not been summoned to appear in 
court.!. In such cases the denial would be supported with “the 
twelfth hand,” 2 ¢., with eleven oath-helpers, whom the chief 
swearer would be allowed to choose.? 


I. Zhe Ordeal. —We are now prepared to trace the history of 
the various forms of trial in the boroughs. As regards the ordeals 
of fire and water, which received a deathblow throughout Western 
Europe by the enactment of the Lateran Council of 1215, little 
need be said, and little can be ascertained from an examination of 
the sources. They were used by litigants in Anglo-Saxon towns ; ® 
they are referred to in an early, undated customal of Preston ;* 
and, according to charters granted by Roger de Lacy to Pontefract 
in 1194, and by Maurice Paynell to Leeds in 1208, a person 
accused of larceny for the second time was to disprove the charge 
by the water ordeal or by combat.® On the other hand, a contem- 
porary biographer of Thomas Becket informs us that in criminal 





1 Wm. Salt Soc. Collections, vi. pt. i. 71, 130, 134, 137, 204, xi. 58; new series, iii. 
174, 175, iv. 99. 

2 On the older modes of trial (including trial by witnesses) in the royal courts, see 
Thayer, Treatise on Evidence, 1-46; Pollock and Maitland, English Law, bk. ii. ch. ix. 
§ 4. Compurgation also survived in the ecclesiastical and seignorial tribunals: Pol- 
lock and Maitland, 1st ed., i. 426, 427, ii. 632. 

8 Athelstan, vi. c. 9; Ethelred, iv. cc. 3, 7: Schmid, Gesetze, 169, 219, 221. 

¢ English Hist. Review, xv. 497. The customal is of the twelfth or thirteenth cen- 
tury. 
5 Hist. MSS. Com., viii. 270; Boothroyd, Pontefract, app. ii.; Wardell, Leeds, 
app. vi. Roger de Lacy asserts that the laws which he grants to Pontefract are those 
of Grimsby. During the twelfth and thirteenth centuries the fire and water ordeals 
were also used in some continental towns to rebut accusations: Lea, Superstition and 
Force, 4th ed., 202; Keutgen, Urkunden, 204, 207, 552. 
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accusations the ordeal of fire or water could not be imposed upon 
citizens of London, Oxford, and other towns against their will. 
This evidence, coupled with our information regarding the preva- 
lence of compurgation, indicates pretty clearly that the fire and 
water tests were not prominent, at least in criminal cases, during 
the second half of the twelfth century. 


II. Zhe Duel. — Judicial combat was regarded with aversion by 
the burgesses, whose vocations naturally made them inclined to 
adopt more peaceful modes of litigation. A London record, seem- 
ingly of the thirteenth century, condemns it as an instrument of 
justice, on the ground that “the strong might put to shame the 
weak, the young the old, for the old and the weak would not be 
able to make proof by battle against the strong and the young.” ? 
A well-known law of William the Conqueror enabled the con- 
quered Anglo-Saxons to avoid it in criminal suits ;? and exemption 
from the duel (guod nullus burgensis faciat duellum) is one of the 
most common privileges mentioned in the town charters of the 
twelfth and.thirteenth centuries. The franchise thus granted is 
often limited to appeals of felony —criminal accusations brought 
by one person against another,’ for these were crown pleas 
reserved for the cognizance of the royal justices. Even when 
appeals are not expressly mentioned, many charters add to the 
exemption from battle the stipulation that “in crown pleas” the 
burgesses may clear themselves by a compurgatorial oath, or ac- 
cording to the ancient custom of the town, or according to the 
custom of some other town.® In fact the burgesses desired above 
all to secure protection from the duel in criminal charges jeopar- 





1 “Non examine aquz vel ferri candentis se purgabunt nisi sponte elegerint :” 
Materials for the History of Becket, iv. 148. The references in the Pipe Rolls to the 
water ordeal ( judicium aque or juisium) in London and Windsor probably relate to 
the execution of the Assize of Clarendon and throw no light on oursubject: 12 Henry 
II., 132; 13 Henry II., 1; 14 Henry II., 198; 16 Henry IL, 16. 

2 Liber Albus, 109. 

8 Stubbs, Select Charters, 84. 

4 Ibid. 108, 112, 266, 267; Rotuli Chartarum, ed. Hardy, 5, 20, 45, 56, 78, 83, 91, 
135, 138, 175, 211, 217, 219; Madox, Firma Burgi, 28; Charte Hibernia, 6, 13, 20, 
22, 24, 33, 36, 37, 39; Liber Albus, 128-164; Hist. MSS. Com., ix. pt. i. 166. 

5 Charte Hibernie, 6, 12, 13, 20, 22, 24, 26, 36; Rotuli Chartarum, 78; Stubbs, 
Select Charters, 112; Boldon Buke, ed. Greenwell, app. xli. Cf Liber Albus, 109; 
Select Pleas of Crown (Selden Soc.), 39. 

6 Rotuli Chartarum, 20, 56, 83, 217, etc. The charter of Dunwich, 1215, seems to 
be the only one that specifies exemption from the duel in suits concerning land: “duel- 
lum non faciat . . . neque de terra neque de latrocinio neque de felonia neque de alia 
re, nisi tantum de morte hominis exterioris ” (Ibid. 211). 
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dizing life or limb, which were tried in the eyre or curia regis ; in 
their own municipal courts they were sufficiently protected by “an- 
cient custom,” which seems to have excluded judicial combat from 
both civil and criminal pleas.} 
Writers who have heretofore examined this subject have, how- 
ever, failed to observe that in certain cases the duel might be waged 
even in some of the most privileged boroughs.? This could be 
done in London in the twelfth and thirteenth centuries if both par- 
ties consented and waived the franchise of the city.? At Leicester, 
according to the finding of a jury in 1253, the duel was allowed, at 
least in pleas of land, until the time of Henry I At Newcastle- 
upon-Tyne in the reign of Henry I. an appeal of treason had to 
be disproved by combat ; and the same rule seems to be referred 
to in a grant of Richard I. to the citizens of York authorizing them 
to clear themselves by compurgation in all appeals of felony, except 
when they are appealed “of the body of the king.” ® A charter of 
Hugh Pudsey (¢emp. Hen. II.) states that a burgess of Wearmouth 
who is accused by a villain may defend himself by compurgation, 
except when accused of such felony as demands proof by combat.® 
According to charters of Bristol, 1188, and Dunwich, 1215, wager 
of battle was permitted when a burgess was appealed for the death 
of a stranger.’? The charters of Pontefract and Leeds, already 
referred to in connection with the old ordeals, grant that a burgess 
may purge himself of a second accusation of larceny by combat ; 
and in the thirteenth century the burgesses of Kilkenny, Carlow, 
and Rosbercon are exempted from the duel except for the death of 
a man, larceny, and other pleas unde duellum rationabiliter fieri 
debeat In the fourteenth century it was the custom at Fordwich 
to require a stranger (extraneus probator) who appealed a burgess 
of felony to prove his charge by fighting with the accused in the 





1 See the thirteenth century customals of Ipswich, Hereford, and Winchester: 
Domesday of Ipswich, 32, 36; Johnson, Customs of Hereford, 38; Archzological 
Journal, ix. 75. Cf Fleta, bk. ii. c. 55; Lyon, Dover, ii. 273; English Gilds, ed. T. 
Smith, 361; Statutes of the Realm, 1810, i. 218. 

2 This statement also applies to Scotch and continental towns: Lea, Superstition 
and Force, 200-206; Keutgen, Urkunden, 575; Innes, Ancient Laws, 7, 8, 11, 163. 

8 Materials for the History of Becket, iv. 148; Liber Albus, 109. 

4 Records of Leicester, ed. Bateson, i. 40-42. 

5 Stubbs, Select Charters, 112; Drake, Eboracum, 204 (confirmed, 36 Henry III., 
ibid.). 

6 “ Nisi de tali scelere appellatur pro quo recte se debeat per duellum defendere:” 
Boldon Buke, app. xli. 

7 Seyer, Charters of Bristol, 6 (confirmed, 1252, ibid. 17); Rotuli Chartarum, 211. 

8 Chartze Hiberniz, 33, 37, 39. 
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water of the river Stour! But the wording of most of these docu- 
ments indicates that we are here dealing with exceptions to a 
municipal privilege or general rule of burghal law which excluded 
judicial combat from legal procedure ; and if we may judge from 
the few court records of boroughs which have been printed, we 
may conclude that in practice this rule was rarely broken. 


III. Compurgation.— We come now to a form of purgation 
which was doubtless in common use in the boroughs before the 
Norman Conquest,” and was the dominant feature of burghal pro- 
cedure in the twelfth and thirteenth centuries. This is evidently 
the mode of trial referred to in the clause of the early town char- 
ters which grants that crown pleas are to be determined according 
to the ancient custom of the borough.? Historians of legal insti- 
tutions who have investigated this part of our subject have drawn 
their material from a limited range of sources, and have not suffi- 
ciently emphasized the wide prevalence of the compurgatorial 
process in the criminal actions of burgesses before and long after 
its disappearance as a normal form of purgation in the criminal 
procedure of the royal courts. 

Various documents of the twelfth century refer to its use in 
appeals of felony or crown pleas, which, as we have already 
pointed out, were usually tried before the royal justices, and hence 
were liable to be decided by the duel, unless the chartered rights 
of the townsmen authorized them to purge themselves by the 
oaths of their neighbors. According to the customs of New- 
castle-upon-Tyne, compiled in the reign of Henry I., a burgess 
appealed by a burgess is to defend himself not by duel but by 
compurgation (per /egem) ;* and Henry I.’s charter to the citi- 
zens of London permits rebuttal by oath in crown pleas. A 
biographer of Becket, writing between the years 1170 and 1177, 
says that in crown pleas the citizens of London shall respond in 





1 Hist. MSS. Com., v. 442; Woodruff, Fordwieh, 229. See also various references 
to the duel in the customal of Preston (twelfth or thirteenth century): English Hist. 
Review, xv. 497-9, 512. 

2 Ethelred, iv. cc. 3, 7: Schmid, Gesetze, 219, 221. 

8 Above, p. 693. Cf. Liber Albus, 89-92. 

4 Stubbs, Select Charters, 112. 

5 Tbid. 108. This privilege was confirmed by every king of England from Henry 
II. to Henry IV.: Liber Albus, 129-65; Liber Custumarum, 248-64. Charters of 
John, Edward III., and Richard II. grant that for any crime the punishment of which 
should endanger life or limb the citizens are to be judged per legem civitatis: Liber 
Albus, 148, 153; Liber Custumarum, 250. 
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their city, and shall be judged by their laws : they shall not purge 
themselves by combat or the ordeal, unless they shall voluntarily 
elect to do so, but every case is to be settled by oath (67 finis 
est omnis controversie sacramentum).1 Joceline de Brakelond 
informs us that in accusations of theft it was customary for the 
burgesses of Bury St. Edmunds to be acquitted by the oaths of 
their neighbors ;? and, according to a charter granted by Hugh 
Pudsey, a burgess of Wearmouth who is appealed by a villain is 
to clear himself “by the civic law (/egem civilem), namely, by 
thirty-six men.”® In 1194 Roger de Lacy allows the burgesses 
of Pontefract to refute any charge of bloodshed with five com- 
purgators (jurabit se sexto) and to refute other charges with two 
compurgators, but a burgess accused of larceny is to “make his 
law with the thirty-sixth hand,” 2 ¢., with thirty-five compurga- 
tors. Richard I. granted the townsmen of Colchester the right 
to clear themselves by oath in crown pleas, and the same king 
permitted the citizens of York to defend themselves in appeals by 
the oaths of thirty-six men of the city.® In 1192 Dublin received 
a similar privilege from Richard’s brother John, but this charter 
requires the codperation of forty oath-helpers.6 In 1190 the citi- 
zens of Winchester were authorized to make their rebuttal in 
crown pleas “according to the ancient custom of the city,” which 
is explained by a grant of William the Lion (1165-1214) to the 
boroughs of his kingdom to mean “by the acquittance of twelve 
leal burgesses.”7 Moreover, Richard I. authorized the burgesses 
of Lincoln, Norwich, and Northampton to deraign themselves 
(se disrationare) in crown pleas according to the custom of the 
city of London.® In the year 1200 the citizens of Lincoln claimed 
that they ought not to wage battle for any appeal, but that they 





1 Materials for the History of Becket, iv. 148. 

2 Memorials of St. Edmund’s Abbey, ed. T. Arnold, i. 301. Joceline’s reference 
may be ascribed to the last quarter of the twelfth century. 

8 Boldon Buke, app. xli. Pudsey died in 1195. 9 

4 Hist. MSS. Com., viii. 270. The%same rules are laid down in the charter of Leeds, 
1208: Wardell, Leeds, app. v., vii Roger de Lacy asserts that the laws which he 
grants to Pontefract are those of Grimsby. 

5 Madox, Firma Burgi, 28; Drake, Eboracum, 204. 

6 Charte Hiberniz, 6, 12. 

7 Stubbs, Select Charters, 266; Innes, Ancient Laws, 163; cf ibid. 11, for this 
form of oath in the first half of the twelfth century. King John granted the burgesses 
of Marlborough and Newcastle-upon-Tyne the right to be tried according to the law 
or ancient custom of Winchester: Rotuli Chartarum, 135, 219. 

8 Stubbs, Select Charters, 267; Foedera, 1816, i.63; Hartshorne, Northampton, 24. 
For confirmations by King John, see Rotuli Chartarum, 5, 20, 45. 
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should ‘be tried according to the laws and liberties of London; 
and in an appeal of robbery before the royal justices in the same 
year a citizen of Lincoln waged his law with the thirty-seventh 
hand.} 

The evidence showing that burgesses could substitute compur- 
gation for the duel in criminal cases tried before the royal justices 
is even more abundant in the thirteenth century. During the reign 
of John the citizens of Waterford were granted the right to purge 
themselves ih appeals of felony by the oaths of twelve, the towns- 
men of Dunwich by the oaths of twenty-four, and the men of Egre- 
mont (in accusations of robbery) by the oaths of thirty-six.? Char- 
ters of Henry III. prescribe twenty-four compurgators for appeals 
in Cork and Drogheda, and thirty-six in Scarborough ;* charters 
of Edward I. prescribe twenty-four in Berwick and forty in Lim- 
erick. In pleas before the royal justices in 1202 and 1225 charges 
were refuted “with the twelfth hand” by men of Bedford and 
Shrewsbury.® During ‘the thirteenth century the crown pleas of 
the citizens of London were determined by thirty-six, eighteen, or 
six purgatores, according to the gravity of the offence ;® and the 
procedure of London in such pleas was adopted as a model by Ox- 
ford and other towns.’ In the courts of the Cinque Ports a charge 
of felony might be disproved with thirty-six helpers, of whom 
twenty-four were usually set aside or excused from swearing, and 
this practice still survived late in the fifteenth century.6 At Ford- 
wich, which was a member of the Cinaue Ports, the buyer of stolen 





1 Select Pleas of the Crown, 39. 

2 Charte Hiberniz, 13; Rotuli Chartarum, 211; Hutchinson, Cumberland, ii. 24. 
In 1232 the number at Waterford is twenty-four instead of twelve: Charte Hibernia, 
22. 

8 Charte Hiberniz, 24, 26; Baker, Scarborough, 3o. 

* Scott, Berwick, 247; Chartze Hibernia, 36. 

5 Select Pleas of the Crown, 27, 115. 

6 Liber Albus, 57-59, 103-12. If the king was prosecutor, law was waged with 
six instead of thirty-six: Ibid. 91-92, 112. 

7 Liber Custumarum, 672; Roberts, Lyme Regis (1834), 25; Petyt MS., Inner Tem- 
ple Library, No. 536, xiii. 225, xiv. 216-21 (Newton, Dorset; and Melcombe-Regis) ; 
and see the charters of Richard I. to Lincoln, Norwich, and Northampton, mentioned 
above, p. 696. In 34 Henry III. the royal justices permitted a citizen of Norwich 
to rebut an appeal of felony according to the custom of London, with thirty-six oath- 
helpers: Blomefield, Norfolk, iii. 48. Crown pleas of the burgesses of Great Yar- 
mouth and Lynn were to be tried according to the law of Oxford: Rotuli Char- 
tarum, 138, 175 (charters of King John). 

8 Lyon, Dover, ii. 269-71, 300, 301, 315, 347-8, 372-3 ; Woodruff, Fordwich, 231, 271; 
Hist. MSS. Com., vi. 544 (cases at Romney, 1475-76); Palgrave, Commonwealth, ii. 
117-18 (cases at Winchelsea, 1435-41). 
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property could prove “ with the third hand” that he bought it in 
good faith; the second time such property was purchased and 
claimed four conjurators were to be produced, and the third time 
twelve.! In the boroughs of Wales also we hear of the sacramen- 
tum vicinorum in connection with such res furtiva openly pur- 
chased. Some towns of Ireland were allowed to follow the custom 
of Dublin as regards the trial of crown pleas.® 

Many other documents bear witness to the prevalence of com- 
purgation in the municipal courts of the thirteenth and fourteenth 
centuries in both criminal and civil suits. Thus many suits con- 
cerning debt, theft, assault, defamation, illegal trading, and other 
trespasses were tried in this way at Leicester, Exeter, Weymouth, 
Faversham, New Romney, Wallingford, and Andover, and wager 
of law is expressly allowed in such cases by ordinances of London 
and Southampton.® For trespasses like assault without bloodshed 
and in pleas of debt, law was waged in London with six oath-help- 
ers, in other towns usually with from two td five.® 

The main qualification of compurgators was that they should be 
good and true men (/egales homines) of the borough.’ The Cus- 
tomal of Sandwich, speaking of the plea of debt, says that if any 
of them have been convicted of perjury, have performed public pen- 





1 Woodruff, Fordwich, 243-4 (fourteenth century). 

2 Charters of Carmarthen, 8; Placita de Quo Warranto, 820 (Cardigan); Archzo- 
logia Cambrensis, 1879, x. suppl. xxxvii., xlii. (Haverfordwest, Laugharne). As to the 
corresponding Anglo-Saxon custom, see Ine, c. 25, § 1. 

8 See the charters of Drogheda, 1229, Dundalk, 1379, and Athboy, 1407: Chartz 
Hiberniz, 20; Merewether and Stephens, Hist. of Boroughs, 776, 810. 

# Records of Leicester, i. 88, 160, 204, 224, 275, 286, ii. 31, 179, 181, 185, etc.; Oliver, 
Exeter, 308, 315; Hist. MSS. Com., v. 577-8, vi. 501-3, 541-2, 573-5; Gross, Gild 
Merchant, ii. 297-342. These cases extend from the first half of the thirteenth cen- 
tury to about the middle of the fifteenth. 

5 Liber Albus, 204, 294-5; Hist. MSS. Com., xi. pt. iii. 9. The ordinances of Lon- 
don belong to the thirteenth or fourteenth century, those of Southampton to the year 
1348. See also the customals of New Romney and Preston: Lyon, Dover, ii. 322; 
English Hist. Review, xv. 497. 

6 For pleas of debt, see Liber Albus, 204, 294-5; Records of Leicester, ii. 29, 158, 
181, 184; Domesday of Ipswich, 170-72; Hist. MSS. Com., ix. pt. i. 171; Records of 
Nottingham, i. 239, 355, ii. 341; English Hist. Review, xv. 304, 498, 507. At Not- 
tingham law was sometimes waged for debt with the twelfth hand, as in the royal 
courts: Ibid. i. 151, ii. 19. 

7 Liber Custumarum, 321; Lyon, Dover, ii. 270, 315, 379; Chartz Hibernia, 6, 12, 
13, 22, 24, 26, 36; Rotuli Chartarum, 211 (“lawworthy men, neighbors and peers”). 
At Fordwich and Winchelsea conjurators may, however, be strangers or denizens : 
Woodruff, Fordwich, 271; Palgrave, Commonwealth, ii. 118; Lyon, Dover, ii. 379. 
The Anglo-Saxon laws also mention true or lawful men, neighbors, and peers : Essays 
in Anglo-Saxon Law, 297-8. 
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ance, or have conspired against their lord and have fled hither, or 
are fugitives for murder or theft, or if a son is produced to swear 
for the father or a servant for his master, or if a man is an enemy 
of the defendant, such persons cannot be admitted to prove or 
acquit upon a challenge.! At Leicester they were not to be men 
suspected or impleaded, but “ good and lawful folk no way hired or 
accustomed to go to false oaths.” The municipal records present 
some curious details regarding the appointment of conjurators and 
the manner of administering the oath. At Ipswich in the thir- 
teenth century it was customary for the defendant who denied a 
debt to bring into court ten men, who were divided into two equal 
groups, between which a knife was thrown, and the five toward 
whom the handle fell would sit aside, while the other five would 
remain with him who was to make his law. At Leicester it used 
to be the custom in pleas of debt and trespass for the plaintiff to 
name the defendant’s compurgators, but in 1277 it was enacted 
that “henceforth the defendant is to be at his law by as many as 
the court shall award of good and lawful men;” in some cases, 
however, the defendant sits between two persons whom he seems 
to elect as his oath-helpers.* If a freeman of the Cinque Ports 
was appealed of felony, he was required to produce thirty-six con- 
jurators, twelve of whom were selected by the town officers to swear 
each by himself that the oath of the accused was true (bonum et 
jidele) and that he was not guilty ; but if any of them will not swear 
unconditionally “the prisoner shall be dead.” ® In the trial of the 
crown pleas of Londor the purgatores were elected by “the mayor 
and citizens,’ but they could be challenged by the accused “ for 
hatred or for kindred or for any other thing, and such person ought 
to be removed and another substituted.” When the accused was 
content with the panel he took his oath, and six of his helpers 
swore that to the best of their knowledge and belief (secundum 
sctentiam suam) his oath was true (sanum et salvum or fidele) ;° then 





1 Lyon, Dover, ii. 292. 

2 Records of Leicester, i. 159, 218 (A. D. 1277-92). According to Pollock and Mait- 
land (English Law, ii. 634), there were such “ professional swearers” in the king’s 
courts at Westminster. 

8 Domesday of Ipswich, 170-72. In Anglo-Saxon times oath-helpers were some- 
times chosen by lot: Leges Henrici Primi, c. 66, § ro. 

* Records of Leicester, i. 158-60, 224, 275, 289. 

5 Lyon, Dover, ii. 269-71, 300, 301, 314-16, 347-50, 372-9; Sussex Archzol. Col- 
lections, xiv. 73-74, xviii. 51 (Hastings and Pevensey, 1356-57), Woodruff, Fordwich, 
271-2 (fifteenth century). 

6 At Norwich also, in 34 Henry III., compurgators swear that they “believe” the 
principal’s oath to be true: Blomefield, Norfolk, iii. 48. 


92 
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he repeated his oath, and six more swore to its truth, and so on 
until the panel of eighteen or thirty-six was exhausted.! Before 
1268 posthumous oaths of compurgators seem to have been ac- 
cepted in London, for a charter of 52 Henry III. grants that the 
citizens may deraign themselves by oath in crown pleas “ except 
that they should not swear on the graves of the dead as to what 
the deceased would have said when alive’ —an exception which 
is also found in the charters of Lyme Regis, Melcombe Regis, and 
Newton.? Another interesting feature of procedure in London is 
mentioned in connection with pleas of debt and other personal 
actions : the defendant, if a stranger (foraneus), can make his law 
with the third hand that he owes nothing, and if he cannot find two 
helpers he shall swear in six churches nearest the gildhall that the 
oath which he took was good.® 

We have noted some practices in the compurgatorial system of 
the boroughs which are evidently survivals of Anglo-Saxon usage, 
especially certain qualifications of the oath-helpers and the oaths 
on the graves of the dead and on various altars. The main points 
of divergence from Anglo-Saxon usage are the disqualification of 
kinsmen to act as compurgators* and a tendency in some towns to 
make compurgators mere “witnesses to character” in that they 
swear only as to their “belief” in the truth of the principal’s 
oath. But in the Cinque Ports the older custom of swearing with- 
out reservation that the oath is true was maintained. Then, too, 
in Anglo-Saxon times the court seems sometimes to have selected 
the oath-helpers from a number of men chosen by the party offer- 
ing proof,® as in the Cinque Ports, and perhaps in some cases his 
oath-helpers were named by his opponent,® as at Leicester and on 





1 Liber Albus, 56-59, 91-92, 103-5, 110-12. In “the great law” (z. ¢., wager with 
thirty-six) the rule was changed so as to require the principal to swear only once. The 
same document, which is undated, also states that if any one of the thirty-six “should 
fail him or retract, then he (the accused) is a dead man:” Ibid. 111-12. 

2 Liber Custumarum, 252; Liber de Antiquis Legibus, 103; Roberts, Lyme Regis 
(1834), 25; Petyt MS. (Inner Temple Library), No. 536, xiii. 225 (Newton, Dorset), 
xiv. 216-21. For the juramentum ad mortui tumulum in Anglo-Saxon England, 
Wales, and Germany, see Ine, c. 53; Ethelred, ii. c. 9, § 2; Lea, Superstition and 
Force, 4th ed., 56. 

8 Liber Albus, 203. According to Fleta, ii. c. 63, the reduplication of the oath on 
nine altars was a common practice of merchants in England. For a similar custom 
among the Anglo-Saxons and Franks, see Alfred, c. 33, and Lea, Superstition and 
Force, 28. 

4 Some Anglo-Saxon laws even required that kinsmen should be produced as oath- 
helpers: Brunner, Rechtsgeschichte, ii. 380. 

5 Leges Henrici Primi, c. 66, § 9. 

6 Brunner, Rechtsgeschichte, ii. 383; but cf. Schmid, Gesetze, 566. 
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the continent ; but more frequently the chief swearer, in the Anglo- 
Saxon period, either freely elected them or took them from a num- 
ber of men designated by the court. Finally, it should be noted 
that criminal charges could be refuted with the twelfth or thirty- 
sixth hand,! as in some boroughs of the twelfth and thirteenth 
centuries.” 


IV. The Jury. — We have seen that in the boroughs of the thir- 
teenth century compurgation was the most common method of 
proof in both civil and criminal pleas. Regarding its use in actions 
concerning burgage tenements, however, the sources at our dis- 
posal are silent. A clause of many early town charters prescribes 
that such actions are to be tried “according to the custom of the 
borough,” ? but what that custom was in the twelfth century is not 
explained. Probably this clause was intended to afford protection 
not merely from the duel, but also from trial by royal assizes or in- 
quests. Exemption from the latter (xa/la recognitio fiat in civitate) 
is expressly ranted to Bristol in 1188 and to Dublin in 1192.4 
That the burgesses disliked to have litigation concerning their 
tenements settled by inquests held in the presence of the royal 
justices is also demonstrated by other documentary evidence. In 
a plea of 6 Richard I. before the king’s court the men of Marl- 
borough assert that no “assize” ought to be taken concerning 
tenements in their town, and the Cinque Ports made a similar 
claim in the reign of John.® 

The boroughs objected particularly to the trial of suits before the 
royal justices by writ of mort d’ancestor. King John granted the 
burgesses of Shrewsbury and Stafford that they should not be im- 
pleaded by this writ for any tenements in the borough, but that 
such cases should be determined by the law and custom of the 
borough ;® and the plea rolls of the thirteenth century show that 





1 Alfred and Guthrum, c. 3; Cnut, ii. c. 65; Leges Will., i. cc. 14, 15, 51; Leges 
Hen., c. 66, § 10, c. 92, § 11. 

2 For Anglo-Saxon compurgation, see Schmid, Gesetze, 564-7; Essays in Anglo- 
Saxon Law, 297-9. 

8 Stubbs, Select Documents, 108, 266-7, 310; Rotuli Chartarum, 5, 20, 45, 56, 79, 
83, 91, 217; Charte Hiberniz, 6, 12, 13; Hartshorne, Northampton, 25. 

* Seyer, Charters of Bristol, 9; Historic Documents of Ireland, ed. Gilbert, 53, 59- 
This exemption was omitted in the confirmation charter granted to Bristol in 1252 
(Seyer, 18), and in 1291 an assize was held before the mayor and bailiffs (Abbreviatio 
Placitorum, 286). 

5 Ibid. 6, 56. According to acharter of the reign of John, no assize was to be 
made in Kells except with the consent of the burgesses (Charte Hiberniz, 17), but 
probably assiséa in this passage means ordinance (cf ibid. 85). 

§ Rotuli Chartarum, 142; Wm. Salt Soc., Collections, vi. pt. i. 287. 
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the application of the assize of mort d’ancestor to boroughs was 
regarded as an infringement of their rights.1_ In 1272 a tenant of 
Nottingham protests that he ought not to answer the writ, because, 
according to the custom of his town, a man or woman can freely 
give, sell, or bequeath his land or tenement, and therefore “no 
such writ runs concerning a tenement in the said borough.” 2 
Bracton also states that “in boroughs the assize of mort d’ancestor 
does not lie” concerning burgage lands, which may be sold like 
chattels, and Glanvill says that it is not usually applied to such 
lands.2 Nevertheless, during the fourteenth and fifteenth cen- 
turies actions called mort d’ancestor could be brought in the courts 
of London, Dublin, and the Cinque Ports,‘ but we are not informed 
regarding the nature of the verdict returned by the jury in such 
cases, and probably this form of action was not much used in the 
municipal tribunals. 

The assize of novel disseisin evoked less hostility, and in the 
thirteenth century the royal justices sometimes tried suits of this 
sort concerning property in boroughs.’ But already in the reigns 
of Henry III. and Edward I. this assize, or rather a substitute for 
it “that men clepyn fresshe force,” has a recognized place in the 
burghal courts ;® and during the fourteenth and fifteenth centuries 
jurisdiction over such cases is expressly granted to many towns.’ 
The citizens of London cherished the tradition that when Henry 





1 Somerset Pleas, ed. Healey, 167; Abbreviatio Placitorum, 6, 44, 56, 71, 102, 180, 
285. 

2 Ibid. 180. 

8 Bracton, ed. Twiss, iv. 262-4; Glanvill, bk. xiii. c. 11; cf Year Book 21 Edw. L, 
ed. Horwood, 70. 

4 Liber Albus, 197-8, 404; Lyon, Dover, ii. 273, 296-7, 360; Woodruff, Fordwich, 
267. The action at Dublin is said to be “in the manner of mort d’ancestor:” His- 
toric Documents of Ireland, 254. 

5 Select Civil Pleas, go-91; Bracton’s Note Book, ii. 598, iii. 217; Wm. Salt Soc., 
Collections, vi. pt. i. 56; Abbreviatio Placitorum, 291. For a case in 1363, see Re 
cords of Nottingham, i. 181. 

6 Fleta, bk. ii. c. 55; Liber Albus, 109, 114, 195-7, 447; Domesday of Ipswich, 40- 
46; Johnson, Customs of Hereford, 16,17; Archaeol. Journal, ix. 75 (cf English 
Gilds, ed. T. Smith, 361); Historic Documents of Ireland, 242, 245, 432. For the 
fourteenth century and later, see Oliver, Exeter, 314; Royal Letters of Oxford, ed. 
Ogle, 44; Chartze Hiberniz, 85; Liber Assisarum, f. 232; Records of Nottingham, 
ii. 5, 35, 99; Lyon, Dover, ii. 272, 296, 360; Woodruff, Fordwich, 267; Fitzherbert, 
Natura Brevium, f. 7; Registrum Prior. Omnium Sanctorum, Dublin, ed. Butler, 44, 
49. The burghs of Scotland also had an assize of fresh force: Innes, Ancient 
Laws, 165. 

7 Merewether and Stephens, History of Boroughs, 739, 742, 810, 813, 865, 885; 
Seyer, Charters of Bristol, 48-50; Johnson, Customs of Hereford, 57; Stevenson, 
Cal. of Records of Gloucester, 13; cf Rotuli Parl, iii. 24. 














TRIALS IN MEDIZ:VAL BOROUGHS OF ENGLAND. 793 


II. introduced the assize of novel disseisin they protested against 
its application to their tenements by the royal justices, and that 
their claim to be exempt from it was allowed.! The action of fresh 
force provided a remedy, without royal writ, for disseisin or intru- 
sion by a bill brought within forty days after the force had been 
committed, the issue being tried by an inquest of twelve men? 

In boroughs, as in other franchised places, suits concerning the 
ownership of land were begun by a royal writ of right, and in many 
boroughs such suits were decided since the thirteenth century by 
a jury of twelve burgesses.’ Fleta tells us that pleas could not be 
tried by the grand assize in royal cities and boroughs, because such 
towns belong to the ancient demesne of the crown and are not 
knight’s fees. A distinctive feature of this assize was the require- 
ment that the jury should consist of knights ; and the burgesses 
naturally desired that in litigation concerning their property the 
verdict should be found by their peers. Fleta’s statement seems 
to conflict with a case which came before the royal justices in 1220, 
when the bailiffs of Kingston-on-Thames testified that “the grand 
assize lies in that town;”® but perhaps there was some doubt as 
to whether Kingston was a free borough,® and the proceedings 
suggest that there were towns in which the grand assize would not 
lie. In 1243 the burgesses of Wells asserted that this assize ought 
not to be held concerning their burgage tenements because a char- 


ter of King John made Wells a free borough.’ In the usages of 
Winchester, ascribed to the thirteenth century, it is stated that the 
grand assize is debarred, but suits resulting from the writ of right 
are tried by a jury of twelve “ good men;” and according to the 
Customal of Dover there could be no grand assize in that port.® 





1 Liber Albus, 114. 

2 “ Nec locum habebit breve nove disseisinze in hujusmodi locis sed sufficit sola 
querimonia infra quadraginta dies a tempore disseisine facte:” Fleta, bk. ii. c. 55. 
As to the period of forty days, see also Domesday of Ipswich, 40, 44; Abbreviatio 
Placitorum, 291; Charters of Carlisle, ed. Ferguson, 20; Chartz Hiberniz, 85. But 
in London it was forty weeks and in Dublin a year and a day: Liber Albus, 195; His- 
toric Documents of Ireland, 432. 

8 Bracton, ed. Twiss, v. 86; Abbreviatio Placitorum, 291; Johnson, Customs of 
Hereford, 38; Liber Albus, 181; Liber Custumarum, 369; Domesday of Ipswich, 28- 
36; Archzological Journal, ix. 75. . 

4 “ Si autem breve de recto in hujusmodi curiis differatur, per duellum vel per mag- 
nam assisam non debet terminari,” etc.: Fleta, bk. ii.c.55. Cf Statutes of the Realm, 
1810, i. 218; for Wales and Kent, see ibid. i. 65, 225. 

5 Bracton’s Note Book, ii. 75. 

6 It did not receive any of the characteristic franchises of a borough until 40 Henry 
III.: Roots, Charters of Kingston. 

7 Somerset Pleas, ed Healey, 138. 

8 Archeological Journal, ix. 75 (cf English Gilds, 361); Lyon, Dover, ii. 273. 
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On the other hand, at Ipswich in the time of Edward I. the tenant, 
after he had secured a writ of right, put himself on a jury “in the 
form of grand assize,” but the four electors and the twelve jurors 
were “ good and true men of the town.” So too in London an 
inquest of twenty-four freeholders of the city, summoned by offi- 
cers of the civic court, decided petitory actions, which are said to 
be “in the nature of a grand assize.”’ ? 

In pleas of debt and trespass, also, trial by jury was steadily gain- 
ing ground inthe boroughs during the thirteenth and fourteenth 
centuries, and gradually tended to supplant compurgation. In some 
cases, especially in actions of debt, the defendant could choose one 
of these two modes of proof; in other cases there was a trial per 
inquisitionem by consent of the parties. In some towns wager of 
law retained a dominant position as late as the fourteenth or fif- 
teenth century: for example, the Customal of Sandwich asserts 
that no inquest by neighbors can be held in the Cinque Ports.? In 
other towns trial by jury predominates before the close of the four- 
teenth century. In fact, owing to the diversity of local usage, it is 
difficult to generalize on this subject. 

Some facts may, however, be presented to show that since the 
thirteenth century the general drift of development in burghal pro- 
cedure was toward the displacement of compurgation by the jury. 
In London the latter was used in some criminal suits in the first 
half of Henry III.’s reign ;* but in 1241 the royal justices obliged 
a person accused of crime who desired to put himself on the coun- 
try to resort to “the great law,” and they ruled that for the death 
of a man no freeman of London ought to put himself on a verdict 
of the citizens.® In 1249 and 1257 the citizens assert that the jury 
is lawful udi aliguis posset perdere vitam vel membra, though they 
are opposed to its use in some other cases, and they regard the 
wager of law by thirty-six men as the normal method of disproving 
serious criminal charges. In the first quarter of the fourteenth cen- 
tury, however, the inquest is on a parity with “the great law ; ” for at 
the eyre of 1321 it is contended on behalf of the city that any free- 





1 Domesday of Ipswich, 32; cf Bacon, Annals of Ipswich, 62. 

2 Liber Albus, 182-3, 448. 

8 “Infra libertatem quinque portuum non debet fieri aliqua inquisicio per vicinos 
prout alibi:” Boys, Sandwich, 452. But at Dover pleas of debt or trespass could be 
determined by an inquest: Lyon, Dover, ii. 278-9. 

4 Liber Albus, 89, 90. For the trial of strangers (foranei), see ibid. 102, 106-7; 
Liber de Antiquis Legibus, ro. 

5 J. ¢. “ubi aliquis sequitur vel magna suspicio fuerit:” Liber Albus, 103-5. 

6 Liber de Antiquis Legibus, 17, 31-35. 
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man can rebut an accusation involving capital punishment either 
by twelve jurors or by thirty-six oath-helpers.! In actions of debt 
there seems also to have been a struggle in London between wager 
of law and trial by jury, and the former was still holding its ground 
during the first half of the fifteenth century ;? but in pleas of tres- 
pass, such as bloodshed or battery, the inquest was required unless 
the plaintiff assented that the defendant might purge himself 
“by his law.”® At Leicester it is enacted in 1277 that in pleas of 
debt the parties by consent may put themselves on an inquest, and 
in pleas of trespass the defendant may substitute a jury for oath- 
helpers ; but in the first half of the fourteenth century compurga- 
tion seems still to be the more popular mode of proof.* The 
Domesday of Ipswich, compiled in 1290, ascribes much impor- 
tance to juries in pleas of land, debt, contract, and breach of the 
peace; in contracts compurgation was debarred if either party 
desired proof by witness or by inquest, and a debt claimed by a 
tally without seal could be denied either by an inquest or by com- 
purgation.® In the municipal courts of Norwich, Exeter, and Not- 
tingham, men were condemned to death by a jury during the reigns 
of Edward I. and Edward II.6 In 1321 ordinances were made for 
the abolition of evil usages in the civic court of Dublin in the trial 
of trespasses and cognate matters and for the future trial of such 
cases by lawful inquests.’ At Southampton it was ordered in 1348 
that if a plaintiff in an action of trespass swore that the damages 
exceeded forty shillings, the issue should be tried “by the coun- 
try,” otherwise by wager of law.6 During the second half of the 
fourteenth century the dominant position of the jury in civil and 
criminal procedure is also visible at Canterbury and Nottingham.® 





1 Liber Custumarum, 321. 

2 Liber Albus, 203-4, 216, 222; Statutes of the Realm, 38 Edw. III., stat. i.c. 5. 

8 Liber Albus, 294-5; cf ibid. 204. Pollock and Maitland (English Law, ii. 633) 
believe that this rule was made in Edward I.’s reign. 

* Records of Leicester, i. 158-60 e¢ assim. Compurgation was also very prominent 
at Andover in the fourteenth century: Gross, Gild Merchant, ii. 297-342. 

5 Domesday of Ipswich, 28-36, 46-48, 94, 106, 126; see also Bacon, Annals of Ips- 
wich, 57, 88. 

6 Evidences — Town Close Estate, Norwich, 11; Oliver, Exeter, 307; Records of 
Nottingham, i. 84, 88, 102. Ina case tried before the royal justices, 34 Henry III., 
a citizen of Norwich cleared himself of one accusation by a jury and of another by 
compurgation: Blomefield, Norfolk, iii. 48. 

7 Gilbert, Cal. of Records of Dublin, i. 235. 

8 Hist. MSS. Com., xi. pt. iii. 9. 

9 Ibid ix. pt.i. 130; Records of Nottingham, i. 75, 85, 89, 103, 128, etc. For other 
indications of the prevalence of the jury in the fourteenth and fifteenth centuries, see 
Chartz Hiberniz, 50, 84; Cardiff Records, ed. Matthews, i. 34; English Gilds, ed. 
Smith, 389, 400. 
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It is evident that the general outlines of procedure in the borough 
courts of the fifteenth century, though still marked by archaic 
features, had been made to conform with the practice of the royal 
tribunals. This process of change, especially the tendency to sub- 
stitute the jury for wager of law, kept pace with and perhaps was 
promoted by the gradual extension of municipal jurisdiction. The 
itinerant justices of the thirteenth century freely entered the 
boroughs to try crown pleas, and in the fourteenth century London 
and many other boroughs still had to endure these visitations, 
which, though not frequent, were very irksome to the burgesses 
and curtailed the authority of their courts.!_ But under Richard IT. 
and his successors many towns were granted the right to have their 
own justices of the peace and to try all kinds of assizes and pleas, 
civil and criminal, though in some charters felonies are excepted.” 
Cognizance of assizes connoted trial by jury, and cognizance of 
serious criminal suits would, in course of time, reveal the inade- 
quacy of compurgation as an instrument of justice. Thus the 
burgesses would naturally be inclined to adopt as a general maxim 
of litigation the ruling of Henry III.’s judges: lex non jaceat sed 
inquisitio fiat.® 

Charles Gross. 


CAMBRIDGE, MAss. 





1 Swinden, Yarmouth, 659-61; Historic Documents of Ireland, 210-11; Seyer, 
Charters of Bristol, 22, 46-78; Blomefield, Norfolk, iii. 65; Liber Albus, 51-107, 147, 
296-8, etc.; Liber Custumarum, pp. Ixxxiv.-c. The eyre held in London in 1321 
lasted twenty-four weeks ix tribulatione et angustia: Ibid. 382. 

2 Merewether and Stephens, Hist. of Boroughs, 125, 642, 813, 885, 891, 951, etc.; 
Blomefield, Norfolk, iii. 122; Davies, Southampton, 154; Drake, Eboracum, 205. 
Some boroughs had the right to try felonies already in Edward I.’s reign: Abbreviatio 
Placitorum, 254, 279 ; Domesday of Ipswich, 20; Bacon, Ipswich, 44, 57 ; Morris, Ches- 
ter, 491; Oliver, Exeter, 307. 

8 Liber Albus, go. 





A FEDERAL REMEDY FOR LYNCHING. 


A BRIEF INQUIRY INTO A FEDERAL REM- 
EDY FOR LYNCHING. 


AS the United States power to protect the lives of its citi- 

zens, or the lives of resident aliens to whom it owes protec- 

tion, against mob violence within the states, if the states fail to 
protect them ? 

Probably a majority of public men and constitutional lawyers, 
“under prepossession of some abstract theory of the relations 
between the state and national governments,” as Mr. Justice Brad- 
ley once said in the Supreme Court,! will incline to answer this 
question off-hand in the negative. 

An off-hand answer is not enough. The progress of mob-law 
in many of the states invites, if it does not compel, a serious in- 
quiry into the constitutional question of federal power to put an end 
toit. This is not a sectional question, nor is it to be approached in 
a narrow or sectional spirit. The fact that the victims of lynching 
are usually of the colored race does not limit the importance or 
the object of the inquiry. It is not a race question, but one which 
affects the integrity of the government. Lynch law is actual and 
concrete anarchy ; the one complete form in which anarchism ap- 
pears in our midst. The United States cannot afford to tolerate 
it within the national domain if the power of prevention exists. It 
is idle to denounce anarchism in the abstract, or to punish by spe- 
cial laws the killing of presidents or other officers of government 
by anarchists, in a community where there is no system of laws 
adequate to protect the life of any and every person against mob 
violence. 

The demoralizing effect of lynching upon the public moral 
sense is enough to compel attention to the subject, if there were 
no other reason for it. The practice is steadily increasing, by 
methods of progressive barbarity. When Hose was burned at the 
stake in Newman some two years ago, a cry of indignation went 
up from press and people in all parts of the country. Burning 
alive was comparatively a novelty, even in Judge Lynch’s code of 
punishments. Since that occurrence many lynchings have been 
perpetrated by burning, and they have excited hardly. a word of 





1 Ex parte Siebold, too U. S. 371, 383. 
93 





708 HARVARD LAW REVIEW. 


public comment. Such statistics as have been collected, probably 
not full nor entirely accurate, indicate that there were more mur- 
ders by mob violence within the states during the last year than 
in any year before, and that in but about one tenth of these cases 
was there even a charge of the peculiar crime to which lynching is 
sometimes considered especially appropriate. 

As a legal or political question, the character or degree of guilt 
on the part of the victim of the mob cannot enter into it. If the 
guiltier man is lynched to-day, the less guilty may be to-morrow, 
and the innocent man the next day. In fact a substantial propor- 
tion of the victims are innocent of any offence. A mob cannot be 
trusted to determine this question, and often makes no attempt to 
determine it. It is less revolting if the mob kills the perpetrator 
of a heinous crime than if it kills for a trivial offence or no offence 
at all. But one case involves as much danger to the political sys- 
tem as the other. No civilized community can suffer vengeance 
to be wreaked or penalties to be visited upon any person by law- 
less violence. The possible consequences of tolerating such a 
practice do not need even to be suggested. 

It is not agreeable to reflect that lynching, as the Chinese min- 
ister has pointedly reminded us, is peculiarly an American custom. 
It does not, and could not, exist under any other government in 
the world having any pretensions to be called civilized. Not in 
Spain, Russia, or even Turkey, are men and women burned at the 
stake by mobs, with or without charges of crime. The American 
states enjoy a complete monopoly of this distinction. The weight 
of public sentiment in every state undoubtedly is against it. The 
better element of the people in every state would prevent it. But 
for one reason or another the states do not prevent it, and it has 
generally been supposed that the federal government has no power 
to interfere. 

A bill has recently been introduced in each house of Congress, 
designed to afford to citizens federal protection against lynching, 
in default of protection by the states.2_ In substance it provides, 
in section I, that the putting to death of a citizen of the United 
States by a mob in default of protection of such citizen by the 
state or its officers, shall be deemed a denial to the citizen by 
the state of the equal protection of the laws, and a violation of 
the peace of, and an offence against, the United States ; in section 
2, that every person participating in such mob shall be deemed 





1 57th Congress, 1st Session, Senate No. 1117, House No. 4572. 
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guilty of murder and subject to prosecution therefor in the federal 
courts ; in section 3, that the county in which a lynching occurs 
shall be subject to a pecuniary forfeiture, to be recovered by action 
prosecuted by and in the name of the United States; in section 4, 
that state peace officers who omit all reasonable efforts to prevent 
a lynching, and prosecuting officers who omit all reasonable efforts 
to bring the offenders to justice under the laws of the state, shall 
be deemed guilty of an offence against the United States and 
be liable to prosecution and punishment therefor in the federal 
courts ; and in section 5, that state officers having the custody of 
citizens of the United States charged with crime, who suffer them 
to be taken from their custody by mobs for the purpose of lynch- 
ing, shall be deemed guilty of an offence against the United States 
and be liable to federal prosecution and punishment. Section 6 
provides for the exclusion from juries, in such cases, of all per- 
sons whose character, conduct, or opinions are such as to disqualify 
them, in the judgment of the court, for the impartial trial of the 
issue. 

Inquiry into the constitutional grounds for the exercise of such 
a power by the United States may begin by taking an analogous 
case. The United States, by international law and by treaty obli- 
gations, owes to foreign governments a duty of protecting their 
subjects resident within the states. So highly is this duty re- 
garded by the law of nations that breach of it may be casus belli. 
Within the last five years, to go back no farther, the United States 
has several times been called to account for the killing of foreign 
subjects by mobs within the states ; although the practice of the 
state department has been, for prudential reasons, to disclaim any 
direct responsibility for these outrages. 

Can it be doubted that the United States, having this duty of 
protection, and being answerable to the world for its performance, 
has power to perform it? There can be but one answer to this 
question.! Whatever preconceived notions may have been, what- 
ever the practice of the government may be, the powers of the 
United States are necessarily co-extensive with its lawful obliga- 
tions. Where there is a recognized duty, there must be govern- 
mental power adequate to its discharge. Any other rule would 
make the government a name of reproach. 

The early theory that the United States has no police power, 
so-called, or power to protect life or punish crimes of violence 





1 See Baldwin v. Franks, 120 U. S. 678, 683. 
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within the states, is already superseded by judicial decision. It is 
now determined by the highest authority that the United States 
has such power, when a federal right or duty is invaded or in- 
volved. This principle is neither new nor startling, though modern 
applications of it have attracted attention. For example, it is now 
held that the United States, by the hand of its marshal, may law- 
fully kill one who assaults a federal judge travelling through a 
state in the course of his duty, and that the state cannot hold the 
marshal to account for such killing ;! and that the United States 
may punish, as for murder, one who kills a prisoner in the custody 
of a federal officer within a state. The principle is that the per- 
sons so assailed are within the peace of the United States ; that 
the United States owes them the duty of protection ; and that the 
power of protection follows upon the duty. 

The equality clause of the Fourteenth Amendment forbids the 
states to deny to any person within their jurisdiction the equal 
protection of the laws. This clause is judicially held to confer 
immunity from any discrimination, as a federal right. The protec- 
tion which the state extends to one person must be extended to 
all. It does not forbid discrimination merely in the making of 
laws, but in the equal protection which the laws are designed to 
afford. Forbidding the state to deny equal protection is equiva- 
lent to requiring the state to provide it. Equal protection is with- 
held if a state fails to provide it, and the guaranteed immunity is 
infringed. The constitutional requirement may be violated by acts 
of omission, no less than by acts of commission. The omission 
of the proper officers of the state to furnish equal protection, in 
any case, is the omission of the state itself, since the state can act 
only by its officers.2 It would seem to follow that when a citizen 
or other person is put to death by a lawless mob, in default of the 
protection which the state is bound to provide for all alike, there 
is a denial of equal protection by the state, in the sense of the 
equality clause, which Congress may prevent or punish by legisla- 
tion applying to any individuals who participate in or contribute 
to it, directly or indirectly. 





1 Jn re Neagle, 135 U.S. 1. 

2 Logan v. United States, 144 U. S. 263. 

8 Tenn. v. Davis, 100 U. S. 257, 266; Strauder v. W. Va., 100 U. S. 303, 306, 310; 
Va. v. Rives, 100 U. S. 313, 318; Ex parte Va., 100 U. S. 339, 345; U.S. v. Harris, 
106 U. S. 629, 639; Civil Rights Cases, 109 U. S. 3, 13, 23; Hx parte Yarbrough, 110 
U. S. 651, 660 e¢ seg. ; Yick Wo v. Hopkins, 118 U. S. 356, 373; Baldwin v. Franks, 
120 U. S. 683 and (Harlan, J.) 700; Ju re Coy, 127 U. S. 731; Carter v. Texas, 177 
U.S. 442, 447. 
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The citizenship clause of the Fourteenth Amendment, by ex- 
press declaration, creates and confers citizenship of the United 
States, as a federal right, upon all who are born or naturalized 
within and are suject to its jurisdiction. Formerly, citizenship of 
the United States within the States was understood to follow only 
from state citizenship. The Fourteenth Amendment directly re- 
versed the conditions. Citizenship of the United States is now 
the primary right and status, proceeding directly from the federal 
government ; while state citizenship is secondary and derivative 
from it. This effected a change in the relations between the 
United States and its citizens which has received little direct judi- 
cial consideration. The power to protect the lives of its citizens 
or subjects is an inherent power of every government. It was 
never doubted that the United States has this power, as a power 
necessarily implied, and may exercise it throughout the world out- 
side the states. It is now judicially established, as above noted, 
that it may exercise such power within the states, for the vindica- 
tion of federal rights or duties. The duty of a government to pro- 
tect the lives of its citizens is correlative with the power. The 
citizen is entitled, as of right, to claim such protection. If the 
United States cannot exercise this power to its full extent within 
the states, it can be for no other reason than that it is reserved to 
the states, or to the people. In creating citizenship of the United 
States by the Fourteenth Amendment, there is no express reser- 
vation of this power. The established rule of constitutional con- 
struction now is that the United States has the powers commonly 
incidental to sovereignty except the powers expressly denied or 
reserved to the states or people, and all implied powers properly 
incidental to the powers granted. The Fourteenth Amendment 
expressly authorizes Congress to enforce its provisions, by appro- 
priate legislation. Such legislation cannot, indeed, extend to es- 
tablishing a complete code of laws. It must be limited to cor- 
rection of the particular mischief resulting from violation of the 
Amendment. Legislation to protect citizens in their lives against 
mob violence, in default of such protection by the states, appar- 
ently goes no farther than to correct the mischief resulting from 
the default. It is difficult to see how it could otherwise be effec- 
tively corrected. It would seem that this must be regarded as 
appropriate legislation, if the express power to enforce the Amend- 
ment is to be made efficient. 

It is now held that there is, in legal contemplation, a peace of 
the United States, existing within and throughout the states. It 
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seems to be judicially regarded as comprehending at least the ex- 
istence, exercise, and undisturbed enjoyment of the rights derived 
from or under the United States. If this can be taken as estab- 
lished, it would seem to follow that citizens of the United States, 
whatever may be said of other persons, are entitled to live in its 
peace, and to have it preserved for the protection of their lives. 
If the United States can legislate directly for the preservation of 
its peace within the states, the pending bill appears to be within 
its powers. If the power and duty to preserve the peace of the 
United States within the states belongs solely to the states, which 
it may not be wholly safe to concede, and which seems to be incon- 
sistent with principles already established, the failure of the states 
to preserve it is a breach of duty toward the United States. In 
this view, it may be contended that the United States has power 
to deal with such a breach as an offence against itself, on the part 
of all individuals who contribute to it, directly or indirectly. 

The United States has, as all governments have, a political and 
legal interest in the lives of its citizens. If it has not full power 
to protect them in their lives, within the states as it has elsewhere, 
it can be, as already observed, only because that duty rests solely 
upon the states. If so, it is a duty owed to the United States, as 
well as to individual citizens, It would seem that open and noto- 
rious neglect or omission of this duty on the part of a state, by 
suffering lawless mobs to murder citizens for want of legal protec- 
tion, may be declared an offence against the United States, and if 
so, that the United States may punish all persons who contribute 
to it. 

It may be said that if the United States has power to protect 
the lives of its citizens within the states, it must have power to 
protect their other personal and property rights, and so to super- 
sede state laws by a system of federal legislation, which is impos- 
sible. This does not follow. There is no doubt that so far as the 
express provisions of the Fourteenth Amendment extend, federal 
legislation for its enforcement may extend, whatever the conse- 
quences. For example, if a state should omit to enact any legisla- 
tion for the protection of a certain class of citizens against crimes 
of violence, forbidding and punishing such crimes only when com- 
mitted against the other class or classes, it can hardly be doubted 
that Congress, under the enforcement clause, may supply the omis- 
sion by direct legislation, or may perhaps annul the whole system 





1 Ex parte Siebold, 100 U. S. 371, 394; Jw re Neagle, supra ; Logan v. U. S., 
3 3 
supra. 
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of discriminating laws, leaving the state to provide others which 
will conform to the requirement of equality. The consequences of 
the failure of a state to enforce laws made for protection against 
violence are no less disastrous to the unprotected class than the 
failure of the state to make any such laws. It is difficult to per- 
ceive why the power and the duty of Congress to interfere, under 
the enforcement clause, are not as clear in the one case as in the 
other. 

Apart from the Fourteenth Amendment, it may well be that the 
United States owes its citizens protection in their lives while not 
owing them a complete system of laws for the protection of all 
personal and property rights, and that its power is co-extensive 
with its duty, but extends no farther. 

Without attempting an exhaustive inquiry into this delicate and 
difficult subject, it can safely be assumed that preconceived opin- 
ions are not conclusive of the question. In view of express con- 
stitutional provisions, and in the present state of judicial decision, 
the existence or non-existence of this power in the federal govern- 
ment can be determined only by submitting a statute to the test 
of judicial examination. 


Albert E. Pillsbury. 


BosTon, February, 1902. 
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SOME ACTUAL PROBLEMS OF PROFES- 
SIONAL ETHICS. 


HE books on professional ethics, with all deference be it said, 
deal somewhat inadequately with their theme. They do 
not solve the problems which, so far at least as my observation 
extends, most often present themselves for solution, and the 
problems which they do discuss are treated with hardly sufficient 
care in analysis. The law schools usually ignore the subject, and 
attorneys actively engaged in their profession follow such a diver- 
sity of theory and practice that in many matters of considerable 
moment and frequency there can hardly be said to be even a 
custom. The natural result of these conditions is that there is 
no well-defined professional standard to which attorneys can resort 
in cases of doubt, and therefore each attorney meets the questions 
which come to him — and they come to all — with only such light 
as an untrained instinct can supply. The need of a reasoned 
theory of a lawyer’s duty, illustrated and made vivid by actual 
experiences, seems to me, therefore, to be not the least of the 
many needs of the time. It is in the hope of contributing some- 
thing to the elucidation of one very extensive class of professional 
problems that I have written the following pages. It may be 
added that all the questions discussed and all the illustrations 
used have come to my attention in one way or another in the 
actual practice of my profession and may, I believe, be fairly taken 
as typical of the general experience of lawyers. 

I may be pardoned a brief preliminary analysis of the relation 
between attorney and client: it is necessary both to the definition 
of the immediate subject of the article and also to the clear com- 
prehension of the point I shall try to make. 

The primal fact, then, upon which the relation of attorney and 
client is based is that on the one hand the lawyer seldom, if ever, 
undertakes to bring about a definite result, such, for example, as 
the attainment of a particular kind of relief in a particular litiga- 
tion, but that on the other hand he does undertake to devote his 
best judgment to those matters which may be intrusted to him. 
Viewed from that standpoint, his undertaking falls into that large 
class of contracts which import what is called a fiduciary obliga- 
tion. The receiver, the trustee, the guardian, the director, the 
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agent, the confidential secretary, in a word, the fiduciary of every 
character, whatever else he may promise, makes at least that 
pledge of his best judgment, and it is the confidence reposed “in 
his judgment that gives both worth and dignity to his employ- 
ment. Every fiduciary, therefore, should understand that when 
he allows his judgment to become impaired, he is not only com- 
mitting a breach of contract, but he is committing a breach which 
involves in a peculiar and special degree his personal honor as a 
man who may be trusted. 

Because the principal element of the fiduciary’s employment lies 
in the pledge of his judgment, it follows that the principal tempta- 
tions which he meets lie in those influences which tend to impair 
his judgment. These are legion and they range from strong drink 
to adverse interests. It is the adverse interest as affecting par- 
ticularly the lawyer that I propose to consider in this article. 

Before entering directly upon the subject, let me plead for its 
general importance. It is part of a larger subject of which the 
limits are not easily set. At any rate they far transcend the mere 
relation of lawyer and client and include the whole field of fidu- 
ciary employment in the community at large. The grosser forms 
of fiduciary wrongdoing, such as bribery, are well known and well 
understood, and are therefore to a considerable degree susceptible 
of prevention or remedy. Inthe subtler forms, however, which 
are not so well understood, and the effect of which is not so plainly 
visible, a great danger lies. Indeed, I hold it to be but a fair and 
moderate statement to say that the surrender of judgment by fidu- 
ciaries to interests adverse to their duty is the chief evil of our 
day. It is a commonplace of criminologists that the crimes of 
violence which characterized the elder ages have largely given way 
to crimes of fraud in the younger. It is not so clearly a common- 
place, and in fact it will probably be questioned, and yet I believe 
it to be true, that what are usually regarded as crimes of fraud 
mainly consist, not in deceit, but in the breach of fiduciary con- 
tracts through the surrender to adverse interests. 

The evil permeates all grades of society. Those transactions 
which we euphemistically term getting a rake-off, or making some- 
thing on the side, or the like phrase, very usually involve it. 
The cook receives a rake-off from the butcher; the janitor gets a 
similar rake-off from the coal dealer ; the insurance agent, who is 
the agent of the insured, gets his commission from the insurance 
company ; the marine adjuster, who is supposed to be an impartial 
arbitrator of losses under marine insurance, makes a little on the 

94 
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side from the shipowner whose losses he is supposed to determine ; 
the purchasing agent gets a commission from those from whom he 
buys ; the doctor shares in the profits of the druggist whom he 
recommends to his patients ; the lawyer gets a rebate from certain 
corporations to whom he brings his clients’ business: and so the 
list might be indefinitely extended. In the regions of great cor- 
porate transactions the same conflict between voluntarily assumed 
duties and adverse interests reappears, though often in far more 
complex and obscure forms. The familiar case of two corpora- 
tions dealing with each other, with one or more directors common 
to both, presents it. The president of a great insurance company 
becomes a director of a bank which expects to extend favors to the 
company, and a big manufacturer or a shipper will get preferential 
rates from a railroad of which he happens to be adirector. The 
frequent, we might almost say usual, custom of electing directors to 
represent a particular clique of interests instead of the stockholders 
as a body is a very subtle and not often recognized form of the 
evil. In general it is through the custom just alluded to that 
large incorporations are “controlled.” In political life the sur- 
render to adverse interests furnishes the great bulk of those 
crimes which we lump indiscriminately under the head of political 
corruption. The policeman, bound to protect the citizens at large, 
receives a little something for allowing some particular citizen to 
encroach upon the sidewalk; the police captain levies tribute for 
permission to maintain public nuisances, like houses of ill-fame ; 
the city commissioner lets contracts to a friend of the boss ; boodle 
aldermen grant street railway franchises ; “hayseed legislators” 
introduce “strike bills; even Presidents of the United States 
appoint fourth-class postmasters “for the good of the organiza- 
tion.” Even into the realm of the administration of justice, the 
same corruption finds its way. For a very petty and contemptible 
form of it, witness the referee who accepts a portion of fees from 
the stenographer whom he appoints to take the testimony offered 
before him. A more serious matter is that judges who are to 
appoint referees are guided by political considerations and appoint 
men of their own party stripe, and the sight of courts dividing in 
political cases along political lines is altogether too familiar. In 
each and every case thus cited, analysis will disclose a fiduciary 
who has pledged his judgment to the service of one individual or 
group of individuals, but who has allowed it to be diverted to the 
service of others for the sake of some benefit, immediate or 
remote, accruing to himself. 
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A large element of the danger inherent in these practices lies in 
the complacency with which they are viewed by the community. To 
say nothing of laymen, even the courts are infected with it. In 
the actual administration of justice at the present time the equity 
rules, which were evolved in earlier and less sophisticated days, 
but which were, and are, wholly adequate to deal with these wrongs 
under whatever form they may present themselves, are too often 
distinguished or found inapplicable to the case at bar. Something 
of the old righteous indignation of the chancellors has passed out 
of our modern jurisprudence. 

These preliminary illustrations and comments are quite irrele- 
vant, but they will serve to emphasize a point of view which to 
my mind needs emphasis. Therefore I shall not apologize for 
them, but instead will examine in their light what may well prove 
to be the first occasion upon which a young lawyer will meet this 
form of temptation. When he searches a title, and comes to the 
question of insuring it, he will find the title companies promising 
him sums ranging from ten to twenty-five per cent. of their adver- 
tised charges in consideration of his bringing them the business. 
If he yields to temptation, the worst form that the transaction will 
take will be this: he will charge his client according to previous 
agreement a fixed sum, perhaps one per cent. of the purchase price 
of the property, as his fee, and in addition will require his client 
to pay his expenses; the latter will include the sums paid for 
insurance of the title; these being paid to him at the closing of 
the transaction, he will either pay the insurance company the full 
amount of their advertised charges, receiving back his percentage, 
or he will merely pay the difference between the two. In either 
case, his client, who knows nothing of the rebate (this we are enti- 
tled to assume as being the worst form of the case, and indeed it is 
likely to be true, except among those comparatively few landown- 
ers who have numerous transactions), will pay him the full amount 
of the company’s charges upon his representation that he has paid 
them over in their entirety. This is a representation which is 
untrue in fact and which constitutes intentional deceit of the 
client. 

In a milder form, the lawyer agrees to examine the title for a 
fixed sum, out of which he engages to defray all the incidental 
expenses, including the cost of insurance. In such a bargain the 
client of course understands that the lawyer will reduce his ex- 
penses to a mimimum in order that his profit may be a maximum. 
If the client knows of the rebate, the transaction is unexception- 
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able, of course ; but if he does not know of it and supposes that 
the lawyer will have to pay the advertised charges in full, then the 
situation is that he has made a contract with his own trusted 
adviser in which he is ignorant of a material fact. Is the lawyer 
prepared to affirm that if the client had had full knowledge of the 
rebate, he would not have insisted upon getting some benefit from 
it himself? In spite of this possibility, almost all attorneys will 
argue that since, under the arrangement as actually made, the 
amount of profit which the lawyer is to make has been left by the 
client to the lawyer himself, it becomes of no concern to the client 
how great or how little that profit may prove to be. The argument 
might have force if the lawyer were dealing with his client as a 
merchant deals over the counter with his customer ; but even so, 
an element enters into the transaction which it quite ignores. 
There is always a choice among insurance companies, and the 
client is entitled to be advised by his lawyer as to the one which, 
under all the circumstances of the case, will be most advantageous. 
This question may depend upon a variety of circumstances, the 
solvency of the company, its carefulness in the examination of 
titles, its courtesy in dealing with its customers, and many other 
matters which might be mentioned. The lawyer, however, will be 
influenced by the prospect of his fees, and that company will be 
most likely to deceive his patronage which pays him the largest 
rebate. Therefore the lawyer has put himself in the position of 
deciding his client’s matters according to his own personal in- 
terests. 

The practice of the title companies in this matter is so universal 
that it cannot be expected to change in a day; but this very cir- 
cumstance will enable the lawyer, if he so desire, to turn it to 
honest ends. Let him inform his client at the outset that the 
rebate is proffered, and then, arranging for a fee that is satisfac- 

tory to both, promise either to pay the rebate over to the client or 
' to credit it on the bill for services. If he is Quixotic in his honor 
and scorns to deceive even his tempter to deceit, he will disclose 
to the company the ultimate destiny of the rebate. 

The question presented by this case is not by any means 
confined to title companies. The lawyer will meet it at every 
turn: public accountants will seek his patronage on a promise to 
divide their fees ; auctioneers and brokers of all kinds will make 
him the same offer; lawyers in other jurisdictions who desire 
his foreign business will unite in the chorus ; even trust compa- 
nies, themselves fiduciaries, will ask him to procure their nomina- 
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tion as trustees in his clients’ wills upon the assurance that they 
will continue to retain him as adviser in the affairs of the estate; 
and so it goes. 

It will not be possible, if it were advisable, to enumerate all the 
forms in which this temptation comes. I will instance another, 
however, both because it is not uncommon, and because it involves 
a more complicated analysis. Lawyers are frequently appointed 
trustees in bankruptcy. Under such circumstances, in spite of 
their profession, it is eminently proper that they should retain 
counsel to advise them. They assume with the office important 
duties and liabilities which, because they intimately affect them- 
selves as interested parties, it would be unsafe and unwise for 
them to assume without the aid of independent advice. Moreover, 
the administration of almost every bankrupt estate requires ser- 
vices which are quite without the pale of the trustee’s duties and 
for which, if he should attempt to perform them himself, he could 
not obtain compensation. Whom, then, shall he retain as his 
counsel ? 

It frequently happens in these proceedings that one attorney 
represents a majority of creditors and is therefore in a position to 
dictate the appointment of the trustee, Suppose that under such 
circumstances he offers the post to some legal friend provided he 
be himself retained as attorney. Now, in considering this offer the 
proposed trustee must remember that his judgment will be pledged 
to the service of all the creditors alike and indeed, what in actual 
practice is too often forgotten, that he will become a fiduciary for 
the bankrupt himself. If the estate should by any chance prove 
more than sufficient to pay all the creditors in full, it would be 
his duty to restore the surplus to the bankrupt, and in all cases 
it will be his direct duty to the bankrupt to see that the estate 
realizes as much as possible. Among these various beneficiaries 
of his trust, the interests of the different parties may well prove to 
be strongly antagonistic, and it will become his duty to preserve 
among all these contending interests the even balance of the 
strictest impartiality. Under such circumstances to employ the 
attorney for particular creditors and to follow his advice may be to 
take action which will benefit some creditors at the expense of the 
others. For a not uncommon illustrative example, let us suppose 
that on the eve of his bankruptcy the bankrupt has made large 
purchases of goods on credit. Under ordinary circumstances the 
merchants who sold the goods would come in as simple creditors ; 
but suppose, further, that the bankrupt had made immediate sales 
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of these self-same goods over to some third persons, partly for cash 
and partly for credit, and, pocketing the cash, had left the out- 
standing credits as assets of his estate. Under the latter supposi- 
tion, it is almost inevitable that the merchants who originally sold 
the goods will seek to have the sales set aside and to recover the 
goods, even from the hands of the third parties, on the ground of 
fraud on the part of the bankrupt in misrepresenting his financial 
condition. On the other hand, it would be quite likely that it 
would be for the interest of the creditors at large to have the trus- 
tee defend the transaction and collect the unpaid balance still owing 
from the last vendees. In any event, the question is obviously to 
be determined only after careful inquiry ; and to follow the advice 
of an attorney who is interested by reason of his prior retainer to 
secure a particular decision of it is, with equal obviousness, to be 
recreant to the creditors at large. In general, therefore, an offer 
such as we have supposed should be looked at askance, and should 
not under any circumstances be accepted without a full disclosure 
of the facts to the court or referee in charge of the proceedings 
and, if possible, to the creditors. 

If the trustee is a member of a firm of lawyers, should he retain 
his own partner, and if so, should the partner turn his fees into 
the partnership fund, so that the trustee will receive his share of 
them? The principle involved in these questions is not confined 
to the matter of bankruptcy: it extends to every case in which the 
lawyer is an executor, trustee, guardian, receiver, or other fidu- 
ciary in which he himself requires legal advice. 

Of course, when a fiduciary seeks advice he is, by virtue of his 
obligation, in duty bound to secure the best advice. This does 
not mean that he is to retain the leader of the bar in every trivial 
matter ; but it does mean that he is to exercise his best judgment 
on all the considerations involved in the choice. Now the partner- 
ship relation in itself involves great personal confidence and esteem 
among the associates, and so it will usually happen that the lawyer 
to whom the trustee would most naturally turn would be his own 
partner. Consequently, if the trustee does in fact possess that 
trust, it is entirely proper that he should retain his partner: there 
is nothing in the partnership relation inconsistent with his obliga- 
tion as trustee. 

With the question of sharing in his partner’s fees, however, 
very different considerations arise. If we assume that if it were 
not for the fees the trustee would retain somebody else, we have 
a clear case of a judgment swerved from its duty by pecuniary 
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considerations. But suppose the trustee insists that he would 
retain his partner in any event, whether he shared in the fees or 
not, and that therefore in accepting them he does not violate the 
obligation to use his best judgment in the slightest degree. Does 
he not in that case live up to the very letter and spirit of his 
obligation ? 

I am far from having the hardihood to deny that a trustee may 
sometimes say to himself in all human certainty that his judgment 
would have been the same, fees or no fees. Human experience, 
however, has evolved a theory of inferences known as the burden 
of proof. Succinctly stated, it is that under some circumstances 
the inference from given facts is so strong that it will be assumed 
to be true unless it can be proved to be untrue. The theory is 
known to every lawyer: it is used in every trial. It far tran- 
scends the narrow confines of the courtroom, however. It enters 
into every relation of life and in particular it has become a rule of 
conduct. As such it means that the honest man will not put him- 
self into an ambiguous position, a position, that is to say, where 
the probable inference will be derogatory to his character, even 
though it be not justified in fact. When it is applied to lawyers, 
it becomes the rule that the lawyer's fidelity to his client’s cause 
should be, like Czesar’s wife, above suspicion. In this view, the 
lawyer who carries the confidence of his clients as a precious trust 
and who is unwilling that it should be compelled to draw upon 
itself in order to acquit him of suspicion, will not, in the supposed 
case, share in his partner’s fees. He will refuse to put himself in 
that ambiguous position. 

There is one case which may present difficulties to the conscien- 
tious lawyer and that is the case where the client himself puts him 
in a position to be tempted. For example, when the owner of 
land applies for a loan and offers a mortgage as security, the pro- 
posed lender naturally requires the title to be first examined by 
his own attorney, and also requires the expenses of the examina- 
tion to be borne by the applicant. Hence has arisen the universal 
custom that the lawyer for the mortgagee examines the title and 
that his fees are paid by the mortgagor. Now if, as often hap- 
pens, the matter of lending the money is also confided to the law- 
yer, the fees for examining the title may become a consideration in 
the matter of lending the money, and the lawyer may find himself 
tempted, as between two proposed loans, to regard the worse as 
the better security, because it carries with it the larger fee. 
Under such circumstances, he can only do his best: if possible, 
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let him talk it over with his client, for there, as always, he will 
find the surest refuge. Above all, let him not complacently regard 
himself as temptation-proof. If he does, he will run counter to 
the unbroken experience of the ages, and will assume in himself a 
supra-human strength which has often been imagined but never 
realized. The greater his real power to resist, the more frankly 
will he acknowledge the power of the temptation. 

Hitherto we have looked only at the lawyer who is to be paid 
by the adverse party ; but in many of the instances which we have 
supposed it will be noticed that the adverse party is himself a law- 
yer, and consequently we must consider the ethics of his position. 
If, for example, it is not right for a lawyer to share in the fees 
which he is to pay his legal correspondent in another jurisdiction, 
what is to be said of the correspondent who offers to share them? 
The wrong of receiving lies, as we have seen, in the breach of the 
lawyer’s contract to devote his impartial judgment to his client’s 
service ; but the lawyer who pays, not having made that contract, 
cannot commit a breach of it. What he does do, however, so far 
as he does anything, is to offer the inducement to a breach. 

There is a large class of cases in which one person induces 
another to commit a breach of a contract to which he is not himself 
a party. They have never, so far as I am aware, at least in our 
jurisprudence, been correlated under one title, and indeed the 
nature of the wrong, and even whether or not it is a wrong, has 
at times been deemed, singularly enough, a doubtful question. The 
substantive law, however, although not wholly satisfactory, has 
not been quite so lax as might possibly have been expected, and 
has as a matter of fact in most cases worked out a remedy, even 
though it has been deficient in theory. For example, when the 
one who owes the duty is a public servant, and the offending party 
offers him a valuable consideration, the criminal law will step in 
with an indictment for bribery. When the contract is marital and 
a third person induces one of the parties to violate it, the civil law 
will afford the remedy, such as it is, of an action for alienation of 
affection. If one entice away my servant, I may have an action 
against him for loss of services. If A agree to sing at my theatre, 
and B, knowing of that agreement, induce her to sing at his, I 
may enjoin both A and B. If A contract to sell me a specific par- 
cel of land, and B, knowing of that contract, induce A to sell it to 
him, I may by bill in equity compel B to reconvey it tome. And 
so the list might be extended indefinitely, but the underlying prin- 
ciple is one and the same in all these cases, that one man has no 
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right to induce another to default in his duties to a third, and that 
the wrong will, if possible, be prevented, undone, or punished. 
That what is thus a wrong at law is a wrong in ethics, too, will 
hardly be denied. That, then, is the ethical judgment which we 
must pass on the lawyer who offers to share his fees in considera- 
tion of receiving the business. We must, of course, pass the same 
judgment on title companies, trust companies, accountants, and 
the other gentry whom we have found following these customs. 
There are tendencies involved in the practices of which I have 
complained which, over and above the injury to the client, react 
injuriously both on the lawyer and on his tempter. Let me illus- 
trate by an example drawn from another profession. The custom 
is universal that an insurance broker shall receive his compensa- 
tion from the insurance company in the form of a percentage of the 
insurance premiums, and yet he is supposed to be’the agent of the 
insured and not of the company. In other words, he has pledged 
his judgment to the service of the insured, he has made his acts 
and representations the acts and representations of the insured, 
and his compensation comes from the insurer. We have thus on 
a large scale a profession which owes its duty in one direction and 
receives its compensation from another, and consequently a pro- 
fession whose interest conflicts throughout with its duty. How 
large a proportion of the difficulties which surround the insurance 
business and which affect both the insurance companies and the 
insured is due to this anomalous position of the broker is perhaps 
difficult to say ; but that it is very large nobody, least of all the 
companies, will deny. Both brokers and companies are restless 
under the practice. I may point out the effect of the anomaly on 
the brokers themselves. The business, instead of being one of 
confidence and trust, as the business of an agent should be, has 
become a business of mere rate-cutting and, anomaly of anomalies, 
of paying back to the insured a percentage of the commission 
received from the insurer. Brokers even go so far as to attempt by 
agreement to regulate the percentage of that re-rebate, so to speak, 
and one of their serious difficulties is created by those brokers who 
break the agreement. I have hada broker complain to me that the 
insured was no longer loyal to the broker, but was governed solely 
by the question of his premiums; but the reason is obvious: the 
broker long since ceased to be loyal to his client, and can hardly 
expect his client to be loyal to him. Perhaps the most prominent 
of all the effects, however, is the ill name attached to the profes- 
sion and the lowering of quality in the personnel of its followers. 
95 
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I believe something of the same effect may be traced into the pro- 
fession of the law through the extension of similar methods. It is 
a frequent observation that the practice of the law is taking on, 
especially in the large cities, a distinctly commercial character. 
I believe this matter of rebates and rake-offs has something to do 
with the change. Clients are not wholly ignorant of these things, 
and just in proportion to the increase in their knowledge is the 
decrease in their confidence. Then follows the commercializa- 
tion of the relation, the lowered standards and personnel. 

Out of all these considerations and analyses we may evolve a 
practical rule which lawyers can prescribe to themselves as a rule 
of thumb to govern their relations with their clients. It must be 
taken as a rule of thumb only, that is to say, only as a practical, 
offhand method of deciding doubtful points. It must not be 
allowed to take the place of a clear understanding of the back- 
lying reason. That, of course, in the ultimate analysis is the only 
criterion, and only the lawyer who grasps the fact that he has 
pledged his judgment to the service of his client and must keep it 
unimpaired and in training, so to speak, has the real substance 
of the matter, or the real guard against disloyalty. The rule of 
thumb, however, is this :— 

If possible, do not receive any compensation in your client's busi- 
ness, except from your client himself; but if circumstances compel 
you to break the rule, tell your client what you receive. 

The significance of the second clause perhaps needs explanation. 
The lawyer is often tempted to think that after all it is none of his 
client’s business how much he has received. When that happens, 
he may be sure of three things: he may be sure, in the first place, 
that it is his client’s business; he may be sure, in the second 
place, that he is afraid to tell his client; and he may be sure, in 
the third place, that he is engaged in the pleasing, but futile, 
process of self-deception in trying to suppress a consciousness of 
unfaithfulness which will not be suppressed. The willingness to 
tell his client how much he has received will therefore serve as a 
very effective practical test of his own courage and loyalty. 

This whole discussion may be summed up in a few words: let 
the lawyer remember that he is the recipient of a personal trust 
of which he may be justly proud, and, so remembering, let him be 
animated by that spirit which in all ages and in all climes, among 
savage and civilized races alike, has been the distinguishing mark 
of the gentleman — scorn to betray a trust for profit. 

Everett V. Abbot. 


New York, March 11, 1902. 
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THE ISTHMIAN CANAL TREATY. 


HE object of isthmian canal negotiations between the United 
States and Great Britain, during the past few years, has been 
to facilitate the construction of an inter-oceanic waterway under 
the auspices of our own government, by the removal of obstacles 
arising from the Clayton-Bulwer treaty of 1850, without impairing 
the principle of neutralization established in that convention. It 
is worth considering whether the new treaty recently ratified by 
the Senate provides adequate means for the accomplishment of 
that end. 

On February 5, 1900, the President submitted to the Senate for 
ratification the convention popularly known as the Hay-Pauncefote 
treaty.1_ By the terms of that compact our government was given 
the right to construct the canal under its own auspices, together 
with all the rights incidental to construction, as well as the exclu- 
sive right to regulate and manage the waterway. Elaborate prepa- 
rations were made for the neutralization of the canal according to 
the provisions of the convention of Constantinople of October 29, 
1888, providing for the neutralization of the Suez Canal. The 
waterway was to be free and open in time of war, as in time of 
peace, to the vessels of all nations, without discrimination. The 
canal was never to be blockaded, nor was any right of war to be 
exercised within its waters, or within three marine miles of its ter- 
mini. The United States was, however, to be permitted to main- 
tain a force of military police necessary to protect the canal against 
lawlessness and disorder. Precise regulations were also made with 
reference to the transit of vessels of war, prizes, and troops of a 
belligerent. The plant and all works incidental to the canal were 
to enjoy complete immunity from attack. Fortifications command- 
ing the canal or adjacent waters were prohibited. Finally, it was 
agreed that the high contracting parties should bring the conven- 
tion to the notice of the other powers and invite their adherence 
to it, 

Much criticism was heaped upon the Hay-Pauncefote treaty when 
that instrument was submitted for ratification. The amendments 
made by the Senate indicate the general nature of the objections. 





1 See 14 Harv. L. REV. 52. 
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There were three amendments. The first was of slight importance 
and consisted merely of the insertion of the words “ which conven- 
tion is hereby superseded,” following a reference to the Clayton- 
Bulwer treaty. The second declared that the preceding stipula- 
tions with reference to the neutralization of the canal should not 
“apply to measures which the United States may find necessary 
to take for securing by its own forces the defense of the United 
States and the maintenance of public order.” The last struck out 
the agreement to invite other nations to adhere to the convention. 
In its altered form the treaty was unacceptable to Great Britain. 

With this analysis of the treaty of 1900 in its original and 
amended form it is possible to examine the more intelligently the 
provisions of the new treaty signed by Mr. Hay and Lord Paunce- 
fote November 18, 1901, and ratified December 16, 1901. The 
preamble is like that of the treaty of 1900. It is there stated that 
the purpose of the negotiators is to facilitate the construction of a 
canal under the auspices of our own government without impairing 
the general principle of neutralization. The first article comprises 
a frank statement that the Clayton-Bulwer treaty is superseded by 
the new convention. In the second article provision is made, in 
terms identical with those employed in the earlier treaty, for the 
construction of the waterway by the United States. 

The third article, however, in its plan of neutralization differs 
somewhat from the corresponding article in the earlier treaty. It 
is here stated that the “ United States adopts” as the basis of 
neutralization the rules embodied in the Constantinople conven- 
tion. This is in contrast to the language of the original Hay- 
Pauncefote treaty in which it was declared that “the high con- 
tracting parties adopt” the rules. This change, however, is merely 
verbal ; it does not alter the original plan. Great Britain as well 
as the United States by assenting to the treaty may be said to 
adopt the scheme of neutralization. 

A conspicuous change in the new treaty is the omission of the 
sentence, “ No fortifications shall be erected commanding the canal 
or the waters adjacent.” This is the only prohibition contained in 
the earlier treaty which is not embodied in the new. The treaty 
of 1900 contained the provision that the waterway should be “free 
and open, in time of war 4s in time of peace, to the vessels of com- 
merce and of war of all nations, on terms of entire equality.” In 
the new treaty the words “in time of war as in time of peace” 
are omitted, and it is further provided that the canal shall be open 
to the vessels of “all nations observing these rules.” 











THE ISTHMIAN CANAL TREATY. 727 


The new treaty is free from the provision attached to the earlier 
convention of 1900 on the recommendation of the Senate Commit- 
tee on Foreign Relations, by which the United States was not to 
be prevented by the several prohibitions from taking such measures 
as it might find necessary “for securing by its own forces the 
defense of the United States and the maintenance of public 
order.” 

Article four of the new treaty was not contained in the conven- 
tion of 1900 in its original or amended form. It is here provided 
“that no change of territorial sovereignty or of international rela- 
tions of the country or countries traversed by the before mentioned 
canal shall affect the general principle of neutralization or the obli- 
gation of the high contracting parties under the present treaty.” 

Having thus indicated the provisions of the treaty of 1901 in 
contrast with the terms of the original and amended conventions 
of 1900 it is possible to examine the obligations which the United 
States has now placed upon itself. These obligations naturally 
divide themselves into two classes. They are those of our govern- 
ment, first, with respect to Great Britain, and secondly, towards 
other powers. Under the first class the question arises whether 
the United States if at war with England would have the right to 
fortify the Isthmus, and by committing warlike acts in or near the 
canal prevent the transit of British warships. It has been noted 
that the treaty of 1901 contains no express prohibition of the right 
to fortify the Isthmus. This omission, however, seems to be of 
little moment. It could not be seriously maintained that our gov- 
ernment secured the right to fortify as incidental to the right to 
“maintain such military police along the canal as may be necessary 
to perfect it against lawlessness and disorder.” A police force 
may at times resort to temporary barricades, but it never depends 
upon permanent works. Its function is not to engage a foreign 
enemy but to check local disturbances. Its adversaries are for the 
most part individual offenders. A fortress is an instrument of war. 
It best serves its purpose when pouring shot upon an approaching 
enemy. In the event of war between the United States and Great 
Britain the erection of a fortress in the Isthmus by our govern- 
ment would be a step towards war and an act repugnant to the 
general principle of neutralization Thé several specific prohibi- 
tions of the exercise of rights of war in the canal are broad enough 
to include by implication a prohibition of the erection of fortifica- 
tions. All such acts in the vicinity of the canal stand on the same 
footing. The mutual agreement of the high contracting parties 
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to abstain therefrom signifies that our government has placed upon 
itself the obligation never to commit an act of war against Great 
Britain in or near the waterway. Both nations, by the recent 
treaty, have dedicated the canal as a spot to be forever remote 
from scenes of Anglo-American conflicts should any unhappily 
occur. For that reason our government could not rightfully 
attempt to thwart by force of arms the transit of British warships 
though bent on errands hostile to the United States. Our obliga- 
tion not to do so would be a real one because resting upon the 
agreement willingly entered into. The existence of that obliga- 
tion would not be jeopardized by the possible absence of a strong 
arm capable of enforcing it. 

The obligations of the United States with respect to nations 
other than Great Britain are based on somewhat different grounds. 
These should be examined with reference, first, to states not con- 
senting to the rules set forth in the treaty and indifferent to the 
plan of neutralization ; and secondly, to states approving the plan 
and willing to respect the prohibitions contained in it. The ques- 
tion, therefore, first arises whether our government on account of 
the second Hay-Pauncefote treaty has imposed upon itself an obli- 
gation not to commit acts of war in the isthmian waters against a 
state not consenting to the neutralization rules ; and consequently, 
whether the United States can rightfully seek to prevent by 
force of arms the transit of the ships of such a power through the 
waterway. The intention of the negotiators of the treaty was to 
provide a feasible plan for the neutralization of the contemplated 
canal. A neutralized interoceanic waterway is one which owes 
its peculiar status, that is, its isolation from scenes of war, to the 
consent of the several nations interested in the project, rather 
than to the determination and power of any single state, or the 
agreement and strength of two states. It is obvious that with- 
out its own consent the right of a nation to exercise acts of war in 
a certain locality cannot be completely forfeited. Would it, there- 
fore, be reasonable to conclude that our government, by its agree- 
ment with England, has abrogated the right to commit acts of 
war in a certain locality against a nation still possessing that right ? 
Would the several prohibitions of hostile acts embodied in the 
treaty in any sense estop the United States from asserting the 
right to disregard them in its dealings with such a nation? It is 
impossible to answer these questions affirmatively. It is difficult 
to discover on whac ground a state not consenting to the plan of 
neutralization could object to acts on the part of our government 
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inconsistent with that plan. Nor is it evident on what theory 
England herself could object to such acts by our government. The 
Hay-Pauncefote treaty is but the first step taken by the signa- 
tory powers to affix to the waterway a peculiar status which could 
only become permanent and secure by the consent of the other 
powers. The express prohibitions of warlike acts merely indi- 
cate the object in view and the precise nature of the status sought 
to be ultimately attached to the canal. They do not in any way 
measure the rights and obligations of the United States with 
respect to non-signatory and non-consenting states. They are 
not declarations to the civilized nations of the world that the 
United States and Great Britain have forever relinquished their 
rights to attack their enemies in isthmian waters under all circum- 
stances. The treaty itself is evidence of the intention of the high 
contracting parties on this point. According to the terms of sec- 
tion one of article three “the canal shall be free and open to the 
vessels of commerce and of war of all nations observing these 
rules.” The “ observing of these rules” concerning neutralization 
is the condition upon which the other powers are given the enjoy- 
ment of the right of transit. If only such are to enjoy that right 
it follows that the high contracting parties reserve the right to 
prevent as they may see fit, and by force of arms when necessity 
so demands, any non-consenting states from sending their vessels 
through the canal. How far the United States would deem it 
wise to exercise that right the exigencies of the hour could alone 
determine. 

The insertion of this condition was peculiarly fortunate and 
vitally important in view of the omission of the article contained 
in the first treaty providing for the invitation of the other powers 
to accede to the plan of neutralization. The question at once 
arises as to the obligation of our government toward a nation 
other than England observing the rules of neutralization and 
acquiescing in the plan set forth in the treaty. By the terms of 
the Hay-Pauncefote treaty the United States and Great Britain 
expressed the desire to dedicate the contemplated waterway as a 
neutralized canal for the benefit of all maritime states evincing a 
like desire. Both nations declared their willingness to abrogate 
all rights to commit acts of hostility ine those waters at all times 
as against all states willing to do likewise. The treaty, therefore, 
instead of emphasizing a warning to such powers as might be 
indifferent to the scheme of neutralization, was an invitation to 
the civilized world to share the benefits of the interoceanic high- 
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way by making a common sacrifice. Thus the United States and 
Great Britain made an offer, the terms of which are not uncertain. 
Whether or not these nations shall be bound by the obligations 
which they are ready to impose upon themselves, depends upon 
the acts of other states. If the offer is accepted, the high con- 
tracting parties will be bound, and the Hay-Pauncefote treaty will 
embody the mutual rights and obligations not merely of Great 
Britain and the United States, but of the Anglo-Saxon race and 
the powers of the world. It will be our duty not to oppose the 
passage through the Isthmus of the war vessels of a belligerent 
consenting to the rules and at war with the United States. While 
the treaty does not contain the statement that the canal shall be 
open in time of war as in time of peace, provision is nevertheless 
made for the transit of ships of a belligerent. Furthermore the 
right of transit is given to vessels of war “of all nations on terms 
of entire equality.” Any nation, therefore, observing the rules 
‘and consenting to the plan of neutralization would be entitled to 
share the benefits as well as the burdens attaching to the right of 
transit. Should Germany acquiesce in the plan proposed and 
subsequently make war against the United States, neither nation 
would have the right to commit hostile acts in or near the canal. 
Our obligation to refrain from attempting to prevent the transit 
of the Kaiser’s warships would be identical with our obligation 
toward the vessels of King Edward’s navy in the event of a simi- 
lar catastrophe. 

The question arises as to what would constitute an acceptance 
of the offer thus extended by the United States and Great Britain ? 
A treaty negotiated between England and some other power in 
which the latter acceded to the plan of neutralization would be 
an acceptance of the Anglo-American offer. A declaration by a 
friendly state, in response to an inquiry from the British Foreign 
Office or elicited by a note from the Department of State, and 
indicating a candid desire to acquiesce in the terms of the Hay- 
Pauncefote treaty would signify unqualified acceptance. The 
transit of vessels cf war of another nation might be taken to indi- 
cate its approval of the rules and of its consent to observe them. 
Such enjoyment of the benefits conferred by the terms of the 
treaty and not secured by the law of nations would imply an 
acknowledgment of the obligation to observe the duties imposed 
by that convention. The passage through the canal, however, of 
the vessels of commerce of a friendly state would not mean as much. 
The law of nations gives to every maritime power the right to send 
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its vessels of commerce through such a canal. “If the navigation 
of the two seas thus connected is free,” says a learned writer, “the 
navigation of the channel by which they are connected ought also 
to be free.” ! It is not the purpose of the writer to attempt to 
specify all the methods which might be employed by the several 
nations to accept the offer contained inthe treaty. It is submitted, 
however, that the terms proposed by our government and Great 
Britain may be taken advantage of by other states without nego- 
tiating treaties with the United States for that purpose. The 
nature of our contract with England is such that by that agree- 
ment both countries hold out to all other maritime states, interested 
in the isthmian project, the opportunity to become sharers in the 
scheme of neutralization by means of any candid manifestation 
of codperation. If the other powers as well as the United States 
and Great Britain should adhere to the plan proposed, the status 
of neutralization would be securely attached to the interoceanic 
canal. Its condition would be like that of the Suez Canal, which 
is thus described by the late Senator Davis in a report as Chairman 
of the Senate Committee on Foreign Relations: “ None of the Eu- 
ropean powers would have it otherwise, because it is to the inter- 
est of all nations that war shall not exist in or near the canal, 
and it is a national crime for any nation to violate the neutral 
ground. No nation is willing to incur universal hostility by vio- 
lating the sanctity of waters in which all have equal rights.”2 

In conclusion it may be said that the United States by ratifying 
the Hay-Pauncefote treaty has placed itself under an obligation 
not to commit hostile acts against Great Britain in or near the 
canal; that our government offers to place itself under a like 
obligation to all other states consenting to the plan of neutrali- 
zation; and that finally, it has imposed upon itself no restraint 
to commit such acts in that locality against states not acceding 
to that plan. 

To summarize briefly the scope of the new treaty is to say 
that it provides for the substantial fulfilment of the objects ex- 
pressed in the preamble. The Clayton-Buiwer treaty is super- 
seded; our government secures the right to construct the canal 
and to protect it from injury; and a simple plan of neutralization 





1 Wheaton’s Elements of International Law, edited by R. H. Dana, Jr., 8th ed., 
§181. See also Woolsey’s Introduction to the Study of International Law, 4th ed., 
§ 57: 

2 VIII. Reports of the Committee on Foreign Relations, United States Senate, 
1789-1901, p. 668. 

96 





732 HARVARD LAW REVIEW. 


is agreed upon which is free from inconsistent provisions and 
capable of being made effective by the conduct and acquiescence 
of other nations codéperating with the sincere and friendly efforts 
of the United States and Great Britain. 


Charles Cheney Hyde. 
NORTHWESTERN UNIVERSITY LAW SCHOOL, 
CHICAGO. 
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ExecuTory CONTRACTS FOR THE SALE OF LAND aS AFFECTED BY 
EMINENT Domain. — An executory contract was entered into for the 
sale of land, the seller giving a bond to convey a title free from incum- 
brances. Before the time for conveyance, a fourth part of the land was 
taken by right of eminent domain. The purchaser claimed the right of 
rescission, and sought to recover that portion of the purchase money 
which he had paid. Recovery was allowed on the ground that there was 
a sufficient failure of consideration to justify a rescission of the contract. 
Kares v. Covell, 62 N. E. Rep. 244 (Mass.). Although the case is dis- 
missed quite summarily, it presents in a new way a much controverted 
question: must not the purchaser, as incident to his equitable right to 
specific performance, bear the loss of an injury to the premises which 
occurs, without the fault of either party, between the making of the agree- 
ment and the time for transferring the legal title? This subject has 
usually been considered in cases where the injury was occasioned by fire. 
But the same principles are applicable when the land is taken by 
eminent domain. In neither case is there any fault on the part of the 
vendor. 

There are three possible views as to the risk of loss in an executory 
bilateral contract for the sale of land. It may be said, as in the principal 
case, that the loss is upon the vendor, because if he is unable to convey 
what he has promised, there is a failure of consideration, and he cannot 
exact payment from the purchaser. This view, necessitated by a strict 
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adherence to the doctrine of implied conditions in the law of contracts, 
prevails in Massachusetts and several other states. Wells v. Calnan, 107 
Mass. 514; Zhompson v. Gould, 20 Pick. (Mass.) 134 ; Wilson v. Clark, 
60 N. H. 352. The purchaser, however, may assume the risk if such is 
the intention of the parties. And one writer, finding an indication of 
such intention in the fact of a transfer of possession to the purchaser, 
has ably argued that the loss should fall upon the party in possession of 
the premises at the time of the accident. See g Harv. L. REv. 106. 
The third view, as a result of the equitable doctrine of specific perform- 
ance, puts the risk upon the purchaser from the moment that the con- 
tract is made. Paine v. Meller, 6 Ves. 349. From that moment equity 
treats the seller in many respects as a mortgagee or trustee holding the 
legal title merely as security for the price. He cannot convey a good 
title to any one having notice of the contract ; his creditors cannot reach 
the land; it will pass under a devise of his trust estate; and he must 
use husbandlike care in its management. The buyer on the other hand 
is like a cestud gue trust or mortgagor. His interest passes as real estate 
to his heirs or devisee ; it is subject to his widow’s dower ; by recording 
the contract he can prevent his interest from being divested by any sale ; 
he is chargeable with the costs of compulsory improvements ; and any 
increase in the value of the premises accrues to his benefit. See 1 Cot. 
L. Rev. 1. In only one respect, apparently, does the analogy break 
down ; the vendor does not have to account for the rents and profits. 
This is so because it is only just to allow him the use of the land until he 
is entitled to the use of the purchase money. From the making of the 
contract, therefore, the purchaser becomes practically the dominus. 
Equity has given him at once, as incident to the right of specific per- 
formance, substantially everything he bargained for. Justly, then, it 
would seem, it puts upon him the risk of accidental loss. This is the 
view generally accepted. Paine v. Meller, supra; Brewer v. Herbert, 30 
Md. 301 ; see /mperial, etc., Co. v. Dunham, 117 Pa. St. 460, 477. 

The acceptance of this view necessitates a decision opposed to that of 
the principal case. Such a result was reached in the only similar cases 
which have been found. Stevenson v. Loehr, 57 lll. 509 ; Kuhn v. Free- 
man, 15 Kan. 423. It has even been held that though all the land be 
taken the purchaser must still pay. Gammon v. Blaisdell, 45 Kan. 221. 
But, as the equitable owner, he is entitled to whatever compensation is 
made. Lewis, Em. Dom., § 319. 





THE RESTRAINT OF LIBEL BY INJUNCTION. — For one hundred and 
fifty years there has existed a tradition having the force of absolute law 
that equity has no jurisdiction to enjoin a libel. The cases declaring 
such to be the law all refer to two decisions, Huggonson’s Case, 2 Atk. 
469 (1742), and Gee v. Pritchard, 2 Swanst. 402 (1818). 

In the former a bill was filed to commit two defendants for having 
published a libel. Lord Hardwicke very properly adopted the ground 
that he could not punish them for libel, as the only relief was at law. It 
is to be noticed that the bill asked chancery to punish a past tort, not to 
restrain a future one. And the decision would have been the same had 
the offence been assault or trespass. The case of Gee v. Pritchard, supra, 
contains a dictum by Lord Eldon that equity will not restrain the pub- 
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lication of a libel, since such publication would be criminal, and equity 
cannot enjoin the commission of a crime. Furthermore in both cases 
the plaintiff succeeded on other grounds. It is also a significant fact 
that Huggonson’s Case was decided sixty years before the courts of chan- 
cery under Lord Eldon’s guidance gradually made use of their power to 
enjoin threatened trespasses. 

Except for a dictum of Lord Ellenborough in Du Bost v. Beresford, 2 
Camp. 511, the question seems to have lain dormant in England from 
this time until 1869, when Vice-Chancellor Malins granted a series of in- 
junctions against libels. He based his decisions on the grounds that a 
man’s right to carry on business is a property right, that the threatened 
publications would do irreparable mischief, and that the assessing of 
damages at common law would be inadequate and unsatisfactory relief. 
His authority was directly overruled, however, in 1875, by Lord Cairns 
in Prudential Assurance Co. v. Knotts, L. R. 10 Ch. App. 142. Since this 
time the English cases have been based on the Procedure and Judicature 
Acts of 1854 and 1873. 

In the United States the law is in a confusing condition. Equity will 
not restrain a “mere” libel without some additional circumstances. 
Boston Diatite Co. v. Florence, etc., Co., 114 Mass. 69 ; Lewin v. Welsbach 
Light Co., 81 Fed. Rep. 904. But it is hard to state with definiteness 
what circumstances are sufficient to alter the decision. Where in- 
junctions have been granted restraining boycotting and similar conduct 
by labor unions the argument appears to have been that irreparable 
damage would be done by libellous and intimidating acts. See Vege- 
lahn v. Guniner, 167 Mass. 92 ; Beck v. Teamsters’, etc., Union, 118 Mich. 
497. In patent cases the granting of injunctions has depended either 
on the ma/a fides of the defendant, or on the fact that threats were 
contained in the publications. Davison v. National Harrow Co., 103 
Fed. Rep. 360 ; Shoemaker v. South, etc., Co., 135 Ind. 471. Of course in 
all cases the plaintiff must show the probability of irreparable damage to 
his property or business. In New York, in spite of one decision to the 
contrary in an inferior court, the law seems to have been settled that 
equity has no jurisdiction in libel cases. Brandreth v. Lance, 8 Paige 
(N. Y.) 24; but see Croft v. Richardson, 59 How. Pr. (N. Y.) 356. The 
injunction granted by the appellate division of the Supreme Court in a 
recent case is therefore the more remarkable. Mardin, etc.,Co. v. Shields, 
68 N. Y. App. Div. 88. The defendant, a magazine editor, in order to 
force the plaintiff to advertise in his paper, wrote and published fictitious 
letters derogatory of the plaintiff's goods. The court in overruling a 
demurrer to the bill says, “ It is therefore clear that . . . equity may... 
restrain the publication by injunction even though such publication em- 
bodies a libel upon the person; and all that seems necessary . . . is 
that the intended publication will work the destruction of property or in- 
flict irreparable injury thereto.” This is sound common sense. In 
theory there seems to be no reason why libels like other torts should not 
be restrained, provided other facts necessary to give equity jurisdiction 
are present. The great objection is that the powers of free speech are 
curtailed ; but it is submitted the advantages of equitable jurisdiction in 
these cases far outweigh this disadvantage. 
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Common Law LIaBILITY OF MUNICIPAL CORPORATIONS FOR NEGLI- 
GENCE. — Fundamental in the law governing the liability of a municipal 
corporation to civil actions by individual citizens is the recognition of the 
double character which such a corporation assumes. In one aspect, it 
stands as the representative of the sovereign, charged with certain gov- 
ernmental, legislative and judicial, or discretionary, powers and duties ; 
in the other, it is regarded as being similar to a private corporation, with 
duties purely ministerial, corporate, or private, with powers granted for 
the special emolument or benefit of the municipality. Badey v. Mayor, 
etc., of New York, 3 Hill (N. Y.) 531, 539. The rule is settled that in 
the former capacity the corporation is liable in civil suits for damages re- 
sulting from the negligence of its agents only where a statute imposes 
such liability. In the latter capacity, it is ordinarily liable impliedly or 
at common law, as would be a private person. See 2 THompP., NEG., rst 
ed., 731. The reason given for the exemption in the first class is that 
the corporation as an agent of the sovereign should possess the immu- 
nity of the sovereign from liability unless it consents to submit to that lia- 
bility. O'Connor v. Pittsburgh, 18 Pa, St. 187. The main difficulty arises 
in determining within which class of duties a given act falls, and upon 
this point the authorities have not taken altogether consistent positions. 

In a late Maryland case a municipal corporation acting within its 
charter powers had passed an ordinance prohibiting fast bicycle riding 
on the streets. Through negligent failure to enforce the ordinance it 
became a dead letter, the nuisance continued, and the plaintiff was in- 
jured in consequence. The court held the city liable on the ground 
that its duty had not been discharged by the mere passing of the ordi- 
nance, but that it-must use due care in the enforcement thereof. J/ayor, 
etc., of Hagerstown v. Klotz, 49 Atl. Rep. 836. This decision is contrary 
to the great mass of authority, which holds that the passing and en- 
forcing of ordinances are among the governmental or discretionary powers 
of a municipal corporation ; and that for the failure to pass ordinances, 
or for the negligence of its police officers in enforcing them after they are 
passed, the city shall not be liable. ones v. Williamsburgh, 97 Va. 

22. 
F On the other hand, in a similar class of cases, viz., those respecting 
the duty of repairing defects in highways, the weight of American author- 
ity outside of the New England states classifies the duty as a corporate 
duty, and consequently makes the municipal corporation proper — as dis- 
tinct from counties, townships, etc. — liable for injuries resulting from 
negligent failure to repair. See Ditt., Mun. Corp., 4th ed., § 1017. 
The English rule is contrary to this. Gibson v. Mayor of Preston, L. R. 
5 Q. B. 218, 221. One court in speaking of the two classes of cases says : 
“The condition of the street or walk . . . is one thing and the manner 
of its use by the public is quite a different thing.” ones v. Williams- 
burgh, supra. But it is difficult to see why the repairing of a street used 
by the public is not as much a public duty as the enforcement of an 
ordinance regulating the use of the same street; or why the removal 
of an inanimate obstruction in the highway should be a corporate duty, 
while the removal of a bicycle “ scorcher ” should be a governmental duty. 

If we regard the fundamental principle of the twofold nature of muni- 
cipal corporations as sound, the repairing of highways would be, as a 
matter of reason, very near the dividing line between the corporate and 
the governmental duties, if not actually among the latter. If the implied 
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liability is to exist in this class of cases, — a result which would seem to 
be desirable, — such liability must be regarded as an exception to the 
rule and justified on grounds of policy. It seems impossible, however, 
to doubt that the enforcement of ordinances falls on the side of gov- 
ernmental functions, and for negligence in this respect there should be 
no liability at common law. 


DEFENCES OF ESTOPPEL AND CONTRIBUTORY NEGLIGENCE AGAINST Sov- 
EREIGNS. —A legal question upon which a dearth of direct authority ex- 
ists is suggested by two recent cases. One was an action to enjoin the 
collection of taxes assessed upon the plaintiff’s land. In answer to the 
defence that no taxes had been paid the plaintiff relied upon an alleged 
estoppel, but the court held that an estoppel 7” pazs could not be raised 
against the city acting in its governmental capacity. Philadelphia Mort- 
gage, etc., Co. v. Omaha, 88 N. W. Rep. 523 (Neb.). In the other case 
a suit was brought by a township trustee for negligently setting fire to 
a roadway. The court in a dictum said that as the township was only a 
political subdivision of the state it was not subject to the defence of 
contributory negligence. Pittsburg, etc., R. R. v. Jddings, 62 N. E. Rep. 
112 (Ind., App. Ct.). 

The doctrine that the defences of contributory negligence and estoppel 
cannot be set up against a sovereign seems impossible to support upon 
any legal principle. It is of course universally conceded that no court 
of its own right may presume to judge between sovereign and subject. 
It seems clear, however, that the voluntary appearance of a sovereign 
before a tribunal of justice is a signification of its desire that the issue 
in question be decided according to the rules of justice administered by 
that tribunal. The defences of contributory negligence and estoppel 
are as deeply rooted in the courts’ conception of justice as the defences 
of payment to an action on a bond or waiver to an action on a contract. 
To say that these defences cannot be set up in an action by or against a 
sovereign where jurisdiction has once been obtained, is to maintain 
either that standards of justice vary with the identity of the litigants, or 
that the state in consenting to the adjudication of the court impliedly 
stipulates that certain established principles of that tribunal shall not 
be applied to its disadvantage. Neither position is tenable. 

In the negligence case the rule that the state is not liable for the negli- 
gent acts of its agents was relied upon to support the conclusion that 
their contributory negligence could not be set up in an action by the state. 
Such a conclusion, however, is founded upon a misconception of the basis 
of the non-liability of the state for the negligence of its agents. That 
immunity does not rest upon the ground that the acts of the agents are 
not the acts of the state, but is based upon the principle that the state 
is not amenable to the courts for its acts. There are certain legal analo- 
gies that seem to be in point and tend to a conclusion different from that 
reached by the courts in the cases under discussion. The ordinary rules 
of practice are not dispensed with by the fact that one of the parties to 
the action is a sovereign. King of Spain v. Hullet, 1 Cl. & Fin. 333. And 
in a suit for ejectment by a sovereign the defence of a waiver of condi- 
tions may be set up if the acts of the sovereign’s agents would ordinarily 
constitute a waiver. Davenport v. The Queen, 3 App. Cas. 115. In this 
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country it has been held that a suit instituted by a state in its own courts 
but involving a federal question may be removed by the defendant to a 
federal court, and the general rule was laid down that the state comes 
into court as any other plaintiff so far as its opponent’s right to defend is 
concerned, Adcel v. Culberson, 56 Fed. Rep. 329. Finally, although there 
is some authority to the contrary, the prevailing view is that an estoppel 
by deed may be set up against the state. Bic., Est., 5th ed., 340. 

Upon principle and analogy, therefore, the correct view would seem to 
be that the law should be applied in the same way in a suit to which a 
sovereign is a party as in an action between individuals, provided no 
express prerogative of the sovereign is thereby infringed. See 15 Harv. 
L. REV. 59. 


DEMURRER TO EVIDENCE IN CRIMINAL CasEs. — The demurrer to evi- 
dence, deep-rooted as it was in the common law, has generally been 
superseded by the motion to enter a nonsuit, to direct the verdict, or 
to exclude the evidence from’ the jury. For these motions before the 
court are a less technical procedure than the demurrer to evidence and 
accomplish the same result of transferring from the jury to the judge the 
application of the law to the facts. Nevertheless the practice of demur- 
ring, although unusual, is still recognized in nearly half the states as a 
proper form of procedure in civil suits. See Hopkins v. Nashville, etc., 
Ry. Co.,96 Tenn. 409. In criminal cases, however, not only are the 
instances of the use of a demurrer much less numerous, but there is con- 
siderable dispute as to the propriety of this form of procedure at all. 
West Virginia has recently ranged itself with those jurisdictions which 
deny the propriety of the demurrer to evidence in criminal cases, 
although it is allowed there in civil suits. State v. Alderton, 40 S. E. Rep. 
a, 

tt is objected that if the accused has the right to demur to the evi- 
dence the state would have the same right without the consent of the 
accused, and thus the constitutional safeguard of trial by jury would be 
taken away. A short answer to this objection would seem to be that 
in criminal prosecutions a joinder in demurrer is optional, not compul- 
sory as it is in civil suits. See Baker’s Case, Cro. Eliz. 752 ; Duncan v. 
State, 29 Fla. 439. The second argument urged against the propriety of 
the demurrer is that it deprives the accused of the right to be proved 
guilty beyond every reasonable doubt, because, it is said, “all doubt 
must be resolved against the demurrant.” The objection seems to rest 
upon the erroneous assumption that inferences from the evidence must 
be taken as strongly against the demurrant in criminal as in civil suits. 
The effect of a demurrer to evidence, it is submitted, is that the defend- 
ant contends that upon the evidence presented, the court acting as a 
jury would not be justified in finding an adverse verdict. See Zrout v. 
Virginia, etc., R. R. Co., 23 Gratt.*(Va.) 619, 639. The court, therefore, 
no more than a jury, ought to deprive the accused of reasonable doubts 
in his favor. But even if it be granted that the accused does by his 
demurrer lose the benefit of having doubtful inferences taken in his 
favor, why should he not be allowed to waive this right? This view 
is held in Martin v. State, 62 Ala. 240. 

On principle, therefore, there seems to be no valid objection to 
demurrers to evidence in criminal prosecutions provided jury trial may 
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be waived by consent. The weight of authority too, slightly inclines to 
this view in the few jurisdictions where the subject has come up. Sate 
v. Groves, 119 N. C. 822; 6 Enc. PL. & PR. 456. Nevertheless, even 
the courts which allow the demurrer look with disapproval on this 
“unusual and antiquated practice.” Indeed there is nothing to recom- 
mend it in preference to the less technical motion before the court. And 
there are, on the other hand, several disadvantages in its use; for the 
demurrant waives the benefit of any exceptions taken to prior rulings of 
the court, and is debarred from introducing more evidence if his demur- 
rer is overruled. 


FaLsE WARRANTIES BY AN INFANT IN A POLICy OF INSURANCE. — The 
confusion which may result from the undiscerning use of a term to which 
radically different meanings are attached in different branches of the 
law, is forcibly illustrated in a recent Rhode Island decision. An infant 
in his application for insurance to the defendant life insurance company 
made a false statement which was incorporated as a warranty in the 
policy subsequently issued. In a suit by the beneficiary to collect the 
policy the company contended that the falsity of the warranty rendered 
the contract void. It was held, however, that the breach of such a war- 
ranty by an infant constituted no defence since by allowing it, the court 
would in effect be making the infant’s contract binding upon him. 
O’ Rourkev. Fohn Hancock Mut, Life Ins. Co., 50 Atl. Rep. 834. The court 
arrives at this conclusion through a consideration of various classes of 
cases, such as false warranties in the sale of chattels, and promissory 
notes given in payment for things not necessaries: cases in which the 
infant is free to avoid his contracts. Particular reliance was placed on 
a decision which refused to allow a defendant employer in a suit by a 
minor for wages, to set-off the damages caused by the minor’s breach of 
promise to give notice before quitting. Derocher v. Continental Mills, 
58 Me. 217. No case precisely in point was cited in the opinion, nor 
has any been discovered in the reports. 

In all of the cases relied upon by the court, it will be seen that the 
infant had made some promise, and in accordance with the old common 
law rule was allowed to avoid it. A warranty, however, does not in all 
branches of the law include a promise. In a deed, a warranty com- 
prises a representation as to an existing fact as well as a promise. Bush 
v. Cooper’s Adm., 18 How. 82. In a charter party, a warranty is a pro- 
mise which operates as a condition precedent; its breach gives the 
other party a right to refuse to go on with the contract, or waiving it as 
a condition, he may sue upon it as a promise. Behn v. Burness, 3 B.& S. 
751. A warranty in sales of personal property is strictly not a condition 
upon which the contract is based, but a collateral undertaking —a 
promise, as is shown by the fact that a consideration is necessary to 
support it. BrppLE, War. IN SALE or Cuats., § 4. In a contract of 
insurance, on the other hand, warranty is used as synonymous with con- 
dition, and is construed as a “condition precedent, which must be com- 
plied with to the minutest detail, or else the contract is rendered void.” 
Buiss, Lire Ins., § 34. A policy of insurance being a unilateral contract, 
the only promises it contains are the promises of the insurer. The war- 
ranties constitute the basis or condition upon which the insurer assumes 
the liability. 
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Had the court in the principal case recognized the established con- 
struction of warranties in policies of insurance as being essentially condi- 
tions precedent, and not promises, it must logically have allowed a 
breach of warranty as a valid defence. Unfortunately, attempting to 
avoid the imaginary evil of making an infant’s contracts binding upon 
him, the court fell into the real evil of forcing upon the insurer a con- 
tract that in fact he did not make. 


THE EFFECT OF MERGER UPON MortTcGaGE Depts. — When the equity 
of redemption of mortgaged property unites in one person with the legal 
title, it is said that, unless a contrary intention express or implied is 
shown, the interests merge, and the mortgage debt is thereby extin- 
guished. 2 WasH., REAL Prop., 4th ed.,196. Without discussing what 
state of facts are essential to the creation or prevention of merger, the 
question naturally arises, is extinction of the debt a necessary conse- 
quence? A recent Illinois case answers this question positively in the 
affirmative. The purchaser of an estate subject to a mortgage bought 
in the note and the mortgage securing it. He then sued upon the note, 
but was not allowed to recover, on the ground that there had been a 
merger of interests and that consequently the debt had been extinguished. 
Hester v. Frary, 17 Chic. L. J. 45. Although this decision is in accord with 
the general law, there has been but little discussion of the point. It is 
common knowledge that the holder of a note secured by a mortgage has 
two distinct rights, one against the land and the other against the mort- 
gagor ; and it is even held that the first may exist when the latter has 
been barred. Hanna v. Wilson, 3 Gratt. (Va.) 243. Why, then, may not 
the personal liability exist without the mortgage security? It is con- 
ceived that the solution may be found in the laws of subrogation. When 
one who is collaterally bound as surety or indorser to pay a mortgage 
debt pays it, he is subrogated to the rights of the payee. SHELDON, 
Susroec., § 3. In the principal case, for example, if there had been no 
merger of the equitable and legal interests in the security, the defend- 
ant on paying the note would have been entitled to hold the mortgage 
until redemption. The merger, however, is said to prevent the separa- 
tion of the mortgage interest from the fee in which it has merged. Con- 
sequently, if the defendant were to pay the note, he would be left with- 
out the security ordinarily incidental to the payment of a mortgage 
note. To prevent such a result, the debt is said to be extinguished. It 
is suggested, however, that the debt is not extinguished, but that, the 
right of foreclosure against the land being gone, the personal liability 
only up to the value of the premises is wiped out. Without straining the 
doctrine of merger, this would protect the mortgage creditor in those 
cases where he chiefly needs protection, 4. ¢, where the value of the 
premises is less than the amount of the debt. If there has been a 
merger accompanied by extinguishment of the debt it results that the 
mortgagee, having prudently supplied two strings to his bow, is forced to 
rely on one, and that the broken one. See Dickason v. Williams, 129 
Mass. 182. Inasmuch as the defence of merger is in history and nature 
equitable, it seems that in justice it should be limited in effect to the 
value of the premises. Had there been foreclosure the debtor would 
have been personally liable for the amount not covered by the proceeds 
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of the sale. As in theory merger affects merely the right to foreclose, 
and not the debt, the liability for that part of the debt not covered by 
the land should still remain. 


INADEQUACY OF CONSIDERATION AS A BAR TO SPECIFIC PERFORMANCE. 
— The rule that equity follows the law receives an additional exemplifica- 
tion in the general refusal by the courts of equity to allow mere inade- 
quacy of consideration to be set up as a defence to a bill for the specific 
performance of a contract. As the common law courts will not examine 
into the adequacy of consideration, so equity will not refuse to enforce a 
contract because the consideration is inadequate, provided the parties 
when entering into the agreement stood on an even footing, and the ele- 
ment of fraud was absent. Coles v. Trecothic, 9 Ves. 234, 246; Seymour 
v. Delancy, 3 Cow. (N. Y.) 445. An exception to this general rule is 
found in contracts for the sale of reversionary interests by heirs. /ay- 
ford v. Playford, 4 Hare 546. 

A recent case in the United States Circuit Court, however, deals with 
this question and reaches a somewhat different conclusion. The defend- 
ant in consideration of the sum of one dollar to him paid agreed to lease 
land to the plaintiff for the purpose of drilling for oil and gas. If either 
were discovered the defendant was to have a certain portion of the pro- 
duct. The plaintiff made no absolute promises and was at liberty to 
cancel the contract at any time. On the defendant’s putting a third 
party in possession of the premises the plaintiff brought a bill for specific 
performance, alleging that the leasehold interest was worth over two 
thousand dollars. One of the grounds for the court’s refusal to decree 
specific performance was that the contract was unconscionable, that 
“the consideration would be so trifling compared with the value of the 
leasehold interest, as to shock the moral sense.” Federal Oil Co. v. 
Western Oil Co., 112 Fed. Rep. 373. Had the court regarded such dis- 
parity between the value of the property and the price paid as almost 
overwhelming evidence either of fraud or of an intention to make a gift, 
the decision would have been in accord with generally accepted rules. 
But inasmuch as there was no intimation of fraud, and as the contract 
in its very essence was a speculation into which both parties entered 
with apparently full knowledge of its nature, the opinion of the court 
seems opposed to the current of authorities. 

In favor of the opinion that equity should regard inadequacy of con- 
sideration as a ground for refusing specific performance, it may be said 
that the jurisdiction is purely discretionary and lies in the sound judg- 
ment of the court ; that the ‘parties cannot demand it as of right. Gasgue 
v. Small, 2 Strob. Eq. (S.C.) 72,77. Again it might be said that as com- 
mon law courts regard a promise under seal as binding from the mere 
fact of the solemnity attending the making of such promise, so the re- 
quirement of valuable consideration, however slight, in a parol contract, 
exists merely for the sake of the formality which it gives to the transac- 
tion and the safeguard it affords against the consequences of rash and 
thoughtless promises. Blount v. Blount, 2 Law Repos. (N. C.) 587. 
As in the former equity will go back of the seal and refuse specific per- 
formance where no actual consideration has been given, Pom., ConT., § 
57, So in the latter, it might be urged, equity should look to see whether 
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the consideration be merely formal. On the other hand, without denying 
that the jurisdiction in such cases is discretionary, still it is true that 
this discretion is not arbitrary. Harrison v. Town, 17 Mo. 237. An 
apparently conclusive argument against a rule allowing equity to refuse 
specific performance on the ground of mere inadequacy of consideration 
is found in the practical impossibility of the court’s weighing the numer- 
ous motives which may have actuated the parties when making the agree- 
ment. Griffith v. Spratley, 1 Cox 383. The problem of deciding just 
what is or what is not adequate consideration is too complicated. Were 
the courts to attempt this the freedom of contract would be greatly and 
unjustifiably limited. 


How AN Equity RULE HAS FARED IN MortTGAGE Law. — Courts must 
frequently decide between rival equitable claims upon the same property. 
In this necessity it is natural that they follow the rule of preferring the 
equity which first attached. An exception often incorporated into the 
rule is also natural: that an equity less meritorious than a later one 
must be postponed, the criterion of merit being simply openness and 
fairness of dealing. ice v. Rice, 2 Drew. 73. This exception is appar- 
ently the only one generally recognized. 

Two established propositions in American mortgage law, however, are 
to be accounted for only under some other, special exception. ‘The first 
proposition is that the holder in due course of a mortgage-note has the 
benefit of the security, though the mortgagee still retains the title 
thereof, and though the mortgagor before the note was indorsed was 
entitled in equity to have the mortgage cancelled. Carpenter v. Longan, 
16 Wall. 271. A strong argument for this doctrine is that the mort- 
gagor’s property is simply made to satisfy a note to which the mort- 
gagor has lost his defence, and that giving the holder of the note this 
special remedy upon an undoubted right does not substantially pre- 
judice the maker. The second proposition of the two is that where 
one, by assignment or indorsement, becomes dominus of a mortgage-debt 
free from equities of third persons, the equity he acquires against the 
mortgagee’s security-interest is also free from any equity that has 
attached to that interest in the mortgagee’s hands. Himrod v. Gilman, 
147 Ill. 293. It is noteworthy that such a latent, preéxisting equity 
could be recognized at most only if the purchaser of the debt chose to 
foreclose ; for he might collect in any other way and keep the proceeds, 
and the mortgagor, on paying the one legally entitled to collect, might 
assert his own paramount equity to have the security back. The rule of 
Limrod v. Gilman simplifies, and is not unfair. Considered as an ex- 
ception to the usual rule of priority, it has a common principle with Car- 
penter v. Longan, supra. Among equitable claimants against a mortga- 
gee’s interest, one who has lost the right on which his equity as a matter 
of substance depended is disregarded in favor of those subsequent 
in time but superior in power. 

A recent California decision on a mortgage transaction violates the 
rule even so modified. A contractor’s claim for constructing a building 
was subject, by statute, to an equitable lien in favor of material-men. 
He assigned this contract claim to secure his note. The assignee then 
assigned the claim to a dummy to hold for him, and indorsed the note to 
a holder in due course who did not know, although his indorser did, 
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that certain material-men were unpaid. The money due the contractor 
the court applied on the note in preference to the material-men’s charges. 
Perry v. Parrott, 67 Pac. Rep. 144. Here the dummy held the legal 
power over the contract claim. Since that claim was originally mort- 
gaged subject to the material-men’s incumbrance, their equity was supe- 
rior tothe payee’s and necessarily antedated that asserted by the indorsee. 
No reason for distinguishing the subjective merits of the claimants sug- 
gests itself, and, the security aside, the principal claims were of equal 
substantial validity. The prior equity should have prevailed, and, on 
similar facts, such was the express decision in Linville v. Savage, 58 Mo. 
248. Only two other cases have been found directly in point. J/o/t v. 
Clark, 9 Pa. St. 399; Van Burkleo v. Southwestern Mfg. Co., 39 S. W. 
Rep. 1085 (Tex.). They support the principal decision, not considering 
the fundamental equity rule and apparently over-generalizing the excep- 
tions to that rule as defined above. 


DEVOLUTION OF REAL PROPERTY OF A DISSOLVED CORPORATION. — An 
interesting question is presented by a recent decision of the Texas Su- 
preme Court. A Louisiana corporation owned land in Texas. Though 
owing no debts it was dissolved by the voluntary act of the stockholders, 
three of whom were appointed commissioners to settle the corporate 
affairs. These three brought an action of trespass in Texas to try title 
to the land belonging to the corporation. It was held that though their 
appointment was not evidenced by such an instrument as was required 
for the conveyance of land in Texas, yet they could maintain the action 
in their character as stockholders, since on the dissolution of the cor- 
poration the title passed to the stockholders as tenants in common. 
Baldwin v. Fohnson, 65 S. W. Rep. 171. 

The common law rule has been generally stated to be that land of a 
dissolved corporation reverts to the grantor. 2 Mor., Corp., § 1031. A 
reference to the history of the law and to the only decided case on the 
point shows, however, that if the stockholders cannot claim, the property 
escheats, instead of reverting to the grantor. Gray, PERP., §§ 44-51; 
Fohnson v. Norway, Winch 37. Personal property, according to the gen- 
erally stated common law rule, also goes to the sovereign as dona vacantia. 
ln re Higginson and Dean, {1899] 1 Q. B. 325. These questions, how- 
ever, have rarely arisen for decision, and no American case squarely in 
point has been found. Texas like many other states has a statute pro- 
viding that if a person dies without heirs the property shall escheat to the 
state. Construing this statute, together with the statutes as to descent 
and those expressly providing for the appointment of receivers and trus- 
tees for dissolved Texas corporations, it seems clear that it was only 
meant to apply to natural persons. The solution of the question to 
whom the property of the dissolved corporation should go depends, 
therefore, upon common law principles. And this is true even though 
the statute applies to artificial persons ; for if the stockholders can be 
held to succeed to the corporate property, the statute obviously has no 
application. 

The American courts have been very alert in imposing a trust on the 
property of dissolved corporations for the benefit of creditors and share- 
holders. Bacon v. Robertson, 18 How. 480. Such a trust, while working 
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justice where a receiver holds the property, would be unenforceable 
against the state, even assuming that the state would not take free from 
equities in such cases. ,See 12 Harv. L. Rev. 558. In the case of a for- 
eign corporation like the present, however, where no one has been ap- 
pointed who can hold the legal title, justice can only be meted out by 
giving the property to the stockholders. 

Whatever the common law doctrine may be, it had its origin in days 
of municipal and ecclesiastical corporations, when modern business cor- 
porations with stockholders were unknown. The rule has often been 
called both obsolete and odious. ANG. & A., CorP., 779 a. Consider- 
ing, therefore, that the doctrine has never been affirmed in America, that 
it is wholly inapplicable to modern conditions, and that it has been 
doubted by almost every American text-writer, it seems not going too 
far to adopt a more liberal and just rule in its place. In a note to / re 
Higginson and Dean it is said, ‘“‘ The dissolved corporation was merely a 
legal name for the members of whom it consisted. The debts due to the 
corporation were therefore in substance, though not in form, debts due 
to these members. On the corporation being dissolved these debts may 
be considered to be in reality and in conscience the property of the per- 
sons who then constituted the corporation. But this natural justice 
cannot be expressed in any known terms of law or equity.” 15 L. 
Quart. Rev. 115. In other words, if the property goes to the state a 
mere technicality is to stand in the way of the rights of the stockholders, 
and this technicality is to be strictly applied in a branch of the law, 
which is full of anomalies, and which is constantly being moulded to 
meet new conditions. Modern corporate existence would be impossible 
without stockholders ; the capital is furnished by them, and the property 
should “in reality and in conscience” belong to them when the cor- 
poration is dissolved, subject of course to the rights of creditors. 


RECENT CASES. 


BANKRUPTCY — AGREEMENT NOT TO PROSECUTE A DISPUTED CLAIM AS FRAUDU- 
LENT CONVEYANCE — TRUSTEE’S RIGHT TO THE CONSIDERATION. — An insolvent, 
who was contesting his father’s will, agreed not to oppose the probate of the will, in 
consideration of the devisee’s promise to convey part of the property to a daughter of 
the insolvent. The latter was afterwards adjudged a bankrupt. /e/d, that the daugh- 
ter will be ordered to convey the property received by her to the trustee in bankruptcy. 
Smith v. Patton, 62 N. E. Rep. 794 (Ill., Sup. Ct.). 

The statute of 13 Eliz. c. 5, concerning fraudulent conveyances, is in general merely 
declaratory of the common law, and the enumeration in the statute is by no means com- 
plete. Bump, Fraup. CoNvEy., § 12. The principle would seem to include any 
sacrifice of an asset by which a debtor intentionally hinders any of his creditors in 
obtaining relief against the debtor’s estate, under the circumstances which make an 
ordinary conveyance fraudulent. Youngs v. Trustees of Public Schools, 31 N. J. Eq. 
290; see Cadogan v. Kennett, 2 Cowp. 432, 434. Moreover, where the considera- 
tion for the bankrupt’s fraudulent act is the conveyance of property to a third person 
who is a volunteer, this property, since it is purchased by giving up a right in which 
the creditors had an interest, should be subject toa constructive trust for the creditors. 
Whittlesey v. McMahon, 10 Conn. 137; see Coleman v. Cocke, 6 Rand. (Va.) 618. In 
the principal case the bankrupt’s agreement not to contest the will, being a defence to 
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any attachment of the testator’s property as property belonging to the bankrupt, is 
within the principle above stated; and the elements necessary to constitute fraud ap- 
pear to have been preSent. Therefore, under § 70 ¢ of the Act of 1898, the trustee in 
bankruptcy seems entitled to recover. 


BANKRUPTCY — EXECUTION SALE BEFORE PETITION FILED— VALIDITY OF 
TITLE. — § 67 f of the Bankruptcy Act of 1898 declares that all judgments obtained 
against an insolvent within four months prior to the filing of a petition in bankruptc 
“shall be deemed null and void in case he is adjudged a bankrupt.” /e/d,thata sale 
of realty on execution under a judgment obtained within the prescribed time will not 
be avoided at the suit of a prior fraudulent grantee of the same property, as the trustee 
in bankruptcy is the only person entitled to plead the nullity of the execution sale. 
Hutchins v. Cantu, 66 S. W. Rep. 138 (Tex., Civ. App.). 

While the Bankruptcy Act gives the trustee a right to avoid the sale, the court 
regards the purchaser as having a perfect legal title until the trustee takes such action. 
On the same ground such a purchaser, without ever having been in possession of the 
land, has been allowed to maintain an action in ejectment. Frazee v. Velson, 61 N.E. 
Rep. 40 (Mass.). In spite of the sweeping language of the act, these decisions seem 
sound, since no reason appears why the framers of the act should have intended any 
further operation. It does not follow that the purchaser at the execution sale pos- 
sesses a “marketable title” sufficient, for example, to satisfy a decree for specific per- 
formance. Under the Act of 1867, § 14, all the previous judicial proceedings were 
annulled by the bankruptcy proceedings, unless the assignee waived his claim, and 
after a period of a dozen years or more, the assignee was allowed to take such property 
as assets of the estate. Jn re Preston,6 N. B. R. 545; Dushane v. Beall, 161 U.S. 
513. The right of the trustee under the present act to annul such an execution sale 
as that in the principal case, would seem to be equally extensive in time, and so long 
as it subsists, creates a serious cloud on the title; but the sale is valid as against any 
one but the trustee. 


BILLS AND NOTES — ASSIGNMENT BY DELIVERY — PAYMENT TO LEGAL OWNER 
NOT IN PossEssION. — The assignee of an unindorsed note Surrendered it to the payee 
for purposes of renewal. The maker, knowing of this transaction, gave a renewal note 
to the order of the same payee, to whom he later paid the amount of the note in igno- 
rance of the fact that it had been assigned by delivery to the former assignee and was 
then unindorsed in the latter’s possession. //e/d, that the maker is still liable to the 
assignee. Wangner v. Grimm, 169 N. Y. 421. 

As the court suggests, the mere fact that the payee received payment without pro- 
ducing the note might be considered sufficient to warn the defendant of possible rights 
in the possessor, so that the payment, though to the legal owner, would not discharge 
the defendant. This accords with the business view as to all classes of instruments 
in which rights are customarily given by delivery, that such delivery gives the assignee 
a security on which he can rely. See Spencer v. Clarke, 9 Ch. D.137. This principle 
is properly applied to mortgage bonds. Clinton Loan Assoc. v. Merritt, 112 N.C. 
243; contra, Mutual Life Ins. Co. v. Hall, 50 S. W. Rep. 254 (Ky.). It is generally 
ignored, unfortunately, in decisions as to bills and notes, and sometimes expressly dis- 
approved. Bury v. Hartman, 4S. & R.(Pa.) 175; but see Bates v. Martin, 3 Mo. 
367. In the principal case, however, the court relied partly on the defendant’s know- 
ledge of the dealings with the old note as supplying constructive notice of the assign- 
ment of the new one. Doubtless if all parties intended the payee to take and keep 
the new note as trustee he could properly receive payment. Boone v. Citizens’ Savings 
Bank, 84 N. Y. 83. In the absence of such an understanding, the defendant’s know- 
ledge of the previous dealings would go far to justify the decision, and, considered in 
connection with the principle first stated, seems conclusive. Cf. Baldwin v. Billings- 
ley, 2 Vern. 539. 


BILLS AND NoTEs — UsurY — ForRFEITURE. — The plaintiff had paid to the de- 
fendant a usurious rate of interest and sued to recover the penalty provided for by 
§ 5198 of the Revised Statutes of the United States. e/d, that the plaintiff is en- 
titled to recover twice the entire amount of interest paid. First Nat. Bank v. Waitt, 
22 Sup. Ct. Rep. 457. 

Although the lower federal courts and many of the state courts have been called 
upon to determine whether the amount recoverable under this section is twice the 
entire amount of interest paid, or only twice the amount by which the usurious interest 
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exceeds what legally might have been collected, heretofore there has been no decision 
upon the point by the Supreme Court. The courts of two states have construed the 
statute as giving the smaller penalty only. Hinterminster v. First Nat. Bank, 62 N. 
Y. 212; Bobo v. People’s Nat. Bank, 92 Tenn. 444. But such decisions piace so 
severe a strain upon the language of the statute that it has been almost uniformly 
held that the larger penalty may be recovered. Boemer v. Traders Nat. Bank, go 
Texas 443; Crocker v. First Nat. Bank, 4 Dill. (U. S. Circ. Ct.) 358. This view is 
now conclusively established by the Supreme Court’s decision in the principal case. 


CONFLICT OF LAWS — FOREIGN JUDGMENTS — PROBATE OF WILL.—A _ will 
created trusts of personal property good by the law of Connecticut but too remote by 
the law of New York. The will was probated in Connecticut as the will of a citizen 
of that state. Subsequently the testator’s widow, to defeat the trusts, sought to 
establish the will in New York as that of a citizen of New York. //e/d, that the testa- 
tor’s domicil at the time of his death was in New York, and that the will should be 
established there. Plant v. Harrison, 36 N. Y. Misc. 649 (N. Y., Sup. Ct., Sp. Term). 

Every state in which a deceased person leaves personal property has jurisdiction to 
determine how that property shall pass. Strory, CoNFL. Laws, §§ 513-518. It is, 
however, general law that personal property may be transferred by a will valid by the 
law of the testator’s domicil, and that jurisdiction to declare the will of a testator be- 
longs to the state in which he was domiciled at the time of his death. Desesbats v. 
Berquier,1 Binn. (Pa.) 336; Succession of Gaines, 45 La. Ann.1237. That jurisdiction 
is in rem, and seems analogous to the jurisdiction in divorce cases over the status of the 
parties. Cf 15 Harv. L. Rev. 66. A judicial proceeding based on an invalid as- 
sumption of jurisdiction is not one to which, by the federal constitution, “full faith and 
credit” must be given. Board of Pub. Works v. Columbia Coll.,17 Wall. (U.S.) 521; 
Bell v. Bell, 181 U. 8. 175. Consequently when a will is probated in a state errone- 
ously claiming jurisdiction on the ground of domicil, the decree of probate, so far as 
it assumes to declare the will, need not afterwards be respected by the courts of other 
states. Overby v. Gordon, 177 U.S. 214. Nevertheless a grant of letters of adminis- 
tration on the property within the state is valid, though the title is determined accord- 
ing to the decree of probate in that state, and effect is thereby given to the probate as 
to that property ; for the subject-matter is within the jurisdiction of the court, and 
where there has been no previous probate of the will in another jurisdiction there can 
be no constitutional objection. See Overby v. Gordon, supra. 


CONFLICT OF LAWS— FOREIGN JUDGMENT — SUBMISSION BY CONTRACT TO 
FOREIGN JURISDICTION. — By a clause in a contract made in Belgium, the defendant, 
an English subject not resident in Belgium, agreed that all disputes should-be sub- 
mitted to the jurisdiction of the Belgian courts. A dispute having arisen, the plaintiff 
brought action in Belgium, and the summons was sent by registered post to the de- 
fendant’s address in England. By Belgian law such service was sufficient to give juris- 
diction. Action was brought in England on the judgment obtained in Belgium. é/d, 
that the defendant is bound by the judgment. Feyericks v. Hubbard, 18 T. L. R. 381 

Eng., K. B.). 

. According to the rule of the common law, a foreign judgment, though valid by the 
law of the court where it was obtained, cannot be enforced in the courts of another 
state, if it was obtained without personal jurisdiction over the defendant. Schibsby v. 
Westenholz, L. R. 6 Q. B. 155. Under what circumstances acourt has jurisdiction by 
that rule is not clearly defined. It has, however, been decided that jurisdiction will be 
held to have existed if, at the time of the commencement of the suit in the foreign 
jurisdiction, the defendant was a subject or resident of the country ; if he had come into 
the court as a plaintiff; or if he voluntarily appeared. Douglas v. Forrest, 4 Bing. 686; 
see Schibsby v. Westenholz, supra. Furthermore, in cases where none of these circum- 
stances existed, but where the defendant had purchased stock in a foreign corporation 
under laws requiring submission to the foreign jurisdiction, a judgment of that juris- 
diction has been held valid on the ground that the defendant had impliedly contracted 
to submit. Bank of Australasia v. Nias, 16 Q. B. 717; Copin v. Adamson, 1 Ex. D. 
17. It would seem that, @ fortiori, the result should be the same where the contract 
to submit is express; but only a dictum has been found to that effect. See Rousilion v. 
Rousillon, 14 Ch. D. 351, 371. A defect in a foreign judgment for want of personal 
jurisdiction can be set up only as an affirmative defence, and the defendant’s contract 
is a good equitable answer to an attempt to set up that defence. 
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CONSTITUTIONAL LAW — CONFLICT OF LAws — TorT ACTION FoR AcT DONE IN 
ANOTHER STATE. — The plaintiff, an Indiana citizen, was a servant of the defendant 
railway company, whose road ran through Indiana and Illinois. He was injured in 
Illinois through the negligence of a fellow-servant, for which, on the record, the com- 
pany would not be liable in Illinois. He sued in Indiana under an Employer’s Lia- 
bility Act, relying on § 4, which provides that in a suit under the act for injuries 
occurring in another state, it shall not be competent for a railroad company to plead 
or prove the decisions or statutes of that other state. He/d, that § 4 is unconstitu- 
tional as taking away a vested right of defence and therefore involving a deprivation 
of property without due process of law. Sultimore, etc., Ry. Co. v. Read, 62 N. E. 
Rep. 488 (Ind., Sup. Ct.). 

As the statute in question was passed before any right of defence vested, the reason 
given for the court’s decision is unsatisfactory; but the case may be supported on an- 
other ground. The American rule that the right to bring an action of tort depends on 
the /ex loci delicti, has often been applied to cases of negligence by fellow-servants. 
Ala. G. S. Ry. Co.v. Carroll,97 Ala. 126; Louisville, etc., R. R. Co. v. Whitlow’s Adm’r, 
43 S. W. Rep. 711 (Ky.). The attempt to abrogate this rule by legislation raises a 
question under the Fourteenth Amendment, under which the courts are inclined to 
group cases of objectionable extraterritorial legislation by astate. See Pennoyer v. 
Neff, 95 U.S. 714, 733. To attach liability to acts done in another state and entirely 
lawful there, would seem to be an excess of legislative jurisdiction, and therefore to fall 
short of the requirement of due process of law. The English rule, it is true, appears 
to be that if the act is not innocent or justifiable where committed, although not a 
tort there, the English law will govern tort liability in England. Aachado v. Fontes, 
[1897] 2 Q. B. 231. But this doctrine, whether or not it would lead to an opposite 
result in the principal case, is difficult to support, and the American rule seems to have 
a basis of necessity in the sound principle that laws can have no extraterritorial effect. 


CONTRACTS — PUBLIC POLICY— RELEASE OF MASTER FROM LIABILITY TO SER- 
VAN'’S NEXT OF KIN FOR NEGLIGENCE. — The next of kin of a railroad employee 
released to the company all right to damages which might accrue to him by the death 
of the employee through the company’s negligence. //e/d, that the contract of release 
is void as against public policy. Zarbell v. Rutland R. R. Co. 51 Atl. Rep. 6 (Vt.). 
Where the contract is between the employee and the company, it has generally been 
held void in this country. Lake Shore, etc., Ry. Co. v. Spangles, 44 Oh. St. 471. The 
courts have gone on the ground that the employee, being at a disadvantage in contract- 
ing, should be protected, and that such contracts would tend to increase negligence on 
the part of the company. See note, 58 Am. Rep. 836. In two jurisdictions, how- 
ever, these contracts have been enforced, in the absence of criminal or gross negli- 
gence, in order to allow the greatest possible freedom of contract in the disposal of 
services. Griffiths v. Earl of Dudley,g Q. B. D. 357; Western & A. R. Ry Co. v. 
Bishop, 50 Ga. 465. Where the release is given by the next of kin of the employee the 
same arguments for holding it void seem applicable. Consequently, though the case 
is new, it will probably be generally followed. 


COPYRIGHTS — ARTICLE IN ENCYCLOPADIA — WHO Is ENTITLED TO THE Copy- 
RIGHT. — The defendants employed the plaintiff to act as editor of an encyclopedia, 
and also to contribute articles. The copyrights to these articles were registered in the 
plaintiff’s name. The defendants afterwards published the articles in separate form. 
ffeld, that the plaintiff is entitled to an injunction and damages. A/flalov. Lawrence 
& Bullen, |1902] 1 Ch. 264. 

In both England and America, where one employs another to do literary work, the 
author is entitled to the copyright, unless the employment is on the terms, either 
express or implied, that the copyright shall belong to the employer. See Hereford 
v. Griffin, 16 Sim. 190; Heine v. Appleton, 4 Blatch. (U. S. Circ. Ct.) 125. In some 
cases the agreement may be inferred merely from the nature of the work and the 
kind of employment. Zamé v. Evans, [1893] 1 Ch. 218. It would seem that, in 
the absence of circumstances negativing such an agreement, it might be implied in 
the ordinary case of a magazine article, and perhaps an article in an encyclopzdia, at 
least where the article is written by some one regularly employed to write for such 
periodical or encyclopedia; but there is apparently no American authority directly in 
point, and very little in England. See Sweet v. Benning, 16C. B. 458. Each case, how- 
ever, must stand on its own circumstances, and no hard and fast line can be drawn. 
If the principal case is sound the author can republish in separate form unless, in- 
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deed, as has been suggested by one text-writer, there is some principle by which he 
could be restrained for a reasonable time from nullifying his license to the publishers. 
See Drone, Cop., 259, 260. 


CORPORATIONS — DISSOLUTION OF CORPORATION — SUCCESSION OF STOCKHOLD- 
ERS TO CORPORATE PROPERTY. — Upon the dissolution of a Louisiana corporation 
owning land in Texas, certain stockholders brought in the latter state an action of 
trespass to try title to the land there situated. e/d, that the action is maintainable, 
since on the dissolution of the corporation the property passed to the stockholders as 
tenants incommon. Baldwin v. Fohnson, 65 S. W. Rep. 171 (Tex., Sup. Ct.). See 
NOTES, p. 743: 


CRIMINAL LAW— PROCEDURE — DEMURRER TO EVIDENCE. — Held, that a de- 
murrer to evidence is not a proper method of procedure in a criminal prosecution. 
State v. Alderton, 40 S. E. Rep. 350 (W. Va.). See NoTEs, p. 738. 


Equity —CONFLICTING EQUITIES— STATUTORY LIEN POSTPONED TO CLAIM 
OF HOLDER OF SECURED NoTE.— The maker of a note assigned to the payee as 
security a claim for payment under a building contract. The payee assigned the 
claim to X to hold for him and indorsed the note to a holder in due course. The 
payee of the note knew, but the indorsee did not, that the contractor’s claim was sub- 
ject to a statutory lien for the benefit of material-men. e/d, that the proceeds of 
the contractor’s claim should be used to pay the indorsee of the note in preference to 
the material-men. Perry v. Parrott,67 Pac. Rep. 144 (Cal., Sup. Ct.). See Nores, 
P- 742. 


Equity — EXECUTORY CONTRACT FOR SALE OF LAND—PART TAKEN BY EmMI- 
NENT DOMAIN— RECOVERY OF PURCHASE MONEY.— The defendant contracted to 
convey land to the plaintiff. After part of the price had been paid, but before the 
delivery of the deed, a fourth of the land was taken by right of eminent domain. 
Held, that the plaintiff is entitled to rescind the contract and recover the purchase 
money which he had paid. ares v. Covell, 62 N. E. Rep. 244 (Mass.). See NOTEs, 
P- 733- 


Equity — INJUNCTION — COVENANT IN LEASE NOT TO AssIGN. — The defendant 
was the assignee of a lease for a long term of years with a covenant against assign- 
ment without the lessor’s consent. The lease, which was very advantageous for the 
lessor, had still many years torun. e/d, that equity will enjoin a threatened breach 
of the covenant. J/cEachern v. Colton, [1902] A. C. 104 (P. C.). 

It is often said that courts look with disfavor upon covenants in leases. TAYLOR, 
LANDLORD & TENANT, § 685. Whether this attitude be correct or not as regards 
actions at law, equity, being free to deal with each case with reference to its peculiar 
circumstances, should apply the same general equitable principles to covenants in 
leases as to other contracts. So, when a covenantee has adequate legal remedy, or 
will suffer no damage, or the agreement is of a kind not ordinarily enforceable in 
equity, relief is denied. ohnstone v. Hall, 2 K. & J. 414; Hill v. Barclay, 16 Ves. 
402. Injunctions, however, have been freely given in cases of covenants limiting the 
manner in which leased premises may be used; and this even where a right of re- 
entry was reserved but would afford inadequate relief. Fleming v. Snook, 5 Beav. 252 ; 
Stees v. Kranz, 32 Minn. 313. Covenants against assignment are commonly accom- 
panied by conditions for reéntry, which generally furnish adequate protection. This 
may explain why but two cases have been found, one denying, and one granting, the 
injunction. Dyke v. Taylor, 3 De G., F. & J. 467; Cubitt v. Heyward, 1 Seton 465. 
In the very similar case of a covenant not to sub-let, an American court granted an 
injunction. Prolaskey v. Hood, 6 Phila. (Pa.) 193. Altogether, the principal decision 
seems a satisfactory one, and will probably be followed. 


Equity — SPECIFIC PERFORMANCE — INADEQUACY OF CONSIDERATION AS A 
Bar. — The defendant, in consideration of one dollar to him paid, agreed to lease land 
to the plaintiff for mining for oil and gas. The lease subsequently proved to be worth 
over two thousand dollars, é/d, that mere inadequacy of consideration is a sufficient 
ground for refusing specific performance. Federal Oil Co. v. Western Oil Co., 112 
Fed. Rep. 373 (Circ. Ct., Ind.). See NorEs, p. 741. 
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Equity — TRADE LIBEL— RESTRAINING PUBLICATION BY INJUNCTION. — The 
defendant, editor of a magazine, published fictitious letters containing false state- 
ments derogatory to the plaintiff’s goods. e/d, that a bill for an injunction, stating 
the above facts, is not demurrable. Marlin Fire Arms Co.v. Shields, 68 N. Y. App. 
Div. 88. See NOTES, p. 734. 


INSURANCE— MUTUAL BENEFIT SOCIETIES — INSANITY AS EXCUSE FOR Non- 
COMPLIANCE WITH AMENDMENT TO By-Laws. — The by-laws of a mutual benefit so- 
ciety provided that the benefits payable on the decease of a member should go to his 
mother under certain circumstances. An amendment to the by-laws struck out this 
provision and required the member to designate the person to take under the same 
circumstances, forfeiture being the penalty of non-compliance. A member who had 
become insane before the amendment was passed, failed to designate any one. Upon 
his death his mother, who would have taken under the former by-law, brought suit. 
Held, that the amendment and the non-compliance of the insane member afford no 
ground of defence. Grossmayer v. District No. 1, etc., 22 N.Y. L. J. 2229 (N. Y., 
App. Div.). 

The contract of insurance in mutual societies includes in its terms the charter and 
by-laws of the organization. See Mitchell v. Lycoming, etc., Co., 51 Pa. St. 402. Itis 
also generally held to include subsequent amendments to the by-laws, if reasonable. 
Supreme Commandery, etc., v. Ainsworth, 71 Ala. 436; Alinutt v. Subsidiary High 
Court, etc.,62 Mich. 110. But it is argued that where, as in the principal case, an 
amendment is confessedly reasonable, it must apply to all members alike. This seems 
not to be a sound contention. Although compliance with reasonable amendments is 
in general obligatory upon all members, non-compliance should not be ground for for- 
feiture until opportunity has been given for compliance. Accordingly, forfeiture was 
not allowed where no notice of an amendment was received, nor where the acts re- 
quired were, as to a particular member, impossible. Zhibert v. Supreme Lodge, etc., 78 
Minn. 448; Wist v. Grand Lodge, etc., 22 Or. 271. On the other hand, it would seem 
that where an amendment requires acts that could be done equally well by a guardian, 
non-compliance after notice to the guardian should not be excused. This is perhaps 
the proper ground on which to rest a decision holding insanity no excuse for non-pay- 
ment of premiums, as in Wheeler v. Connecticut, etc., Co., 82 N. Y. 543. Inthe prin- 
cipal case, as the act in question required an exercise of personal choice, a guardian 
could not well be substituted, and the court’s solution seems the correct one. See also 
Hoeffner v. Grand Lodge, etc., 41 Mo. App. 359; Supreme Lodge, etc., v. Zuhlke, 129 
Ill. 298. 


INSURANCE — PERSONS — FALSE WARRANTIES BY AN INFANT. — He/d, that a 
breach of a warranty in an insurance policy does not avoid the policy when the insured 
is aninfant. O'Rourke v. Fohn Hancock, etc., Ins. Co., 50 Atl. Rep. 834(R.1.). See 
NOTES, p. 739. 


MoRTGAGE — MERGER — EXTINCTION OF MORTGAGE DEBT. — The plaintiff, having 
acquired an estate subject to a mortgage, bought in the note and the mortgage secur- 
ing it. He then sued upon the note. é/d, that the equity of redemption merged 
with the legal estate and that the debt was extinguished by the merger. Hester v. 
Frary, 17 Chic. L. J. 45 (Ill., App. Ct.). See Nores, p. 740. 


MUNICIPAL CORPORATIONS — NEGLIGENCE IN ENFORCING ORDINANCE— Com- 
MON Law LIaBILItTy. —A city, after passing an ordinance prohibiting fast bicycle 
riding on the streets, negligently failed to enforce it. The plaintiff was injured by one 
violating the ordinance. e/d, that the city is liable for the injury sustained. J/ayor, 
etc., v. Klotz, 49 Atl. Rep. 836 (Md.). See NorEs, p. 736. 


MUNICIPAL CORPORATIONS — TAXES — EsTopPEL. — The plaintiff sued to enjoin 
the collection of taxes upon his property. The taxes had not been paid, but before 
the plaintiff purchased the property he consulted the tax records of the city and found 
an entry of “ paid” as to the taxes in question. é/d, that the city is not estopped to 
show that the taxes were not paid. Philadelphia Mortgage, etc., Co. v. Omaha, 88 
N. W. Rep. 523 (Neb.). See NOTEs, p. 737. 


PERSONS — INFANTS’ CONVEYANCES — TIME OF DISAFFIRMANCE. — He/d, that 
when an infant has made a conveyance of her realty, the right of disaffirmance which 
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arises on her coming of age may be exercised at any time within the period of the 
Statute of Limitations thereafter. Shipp v. McKee, 31 So. Rep. 197 (Miss.). 

Express assent, or any deliberate act or forbearance by which the infant, after reach- 
ing full age, takes or retains a benefit from the transaction or knowingly suffers 
the other party to make expenditures on the land, is generally held to be an affirm- 
ance of the conveyance. J/rving v. Jrving,g Wall. (U.S. ) 617; McCormic v. Leg- 
gett, 8 Jones L.(N. C.) 425. Where, however, there is no such conduct, but only a 
failure to exercise the privilege of avoidance, the weight of authority seems to incline 
toward the rule in the principal case. Sims v. Everhardt, 102 U.S. 300. It is sub- 
mitted, however, that the aim of the law to protect the infant against his own impru- 
dence is sufficiently attained by giving him a reasonable time to disaffirm after coming 
of age. A reasonable time may be longer in the case of conveyances than in that 
of contracts, but it would seem unnecessary to extend it to the full statutory period. 
Such an extension must result in great insecurity of title and frequent hardship to the 
other party, while affording a quite unnecessary amount of protection to the grantor. 
This view is supported by a strong line of authorities. Goodnow v. Empire L. Co., 31 
Minn. 463; Hastings v. Dollarhide, 24 Cal. 195. The legislative tencency is in the 
same direction. See Stimson, AM. STAT. LAw, § 6602. 


PROPERTY — COVENANT NOT TO ASSIGN A LEASE WITHOUT CONSENT OF LESSOR 
— REASSIGNMENT TO ORIGINAL LESSEE. — A lessee covenanted not to assign without 
the lessor’s consent. The latter afterward consented to an assignment. /e/d, that a 
reassignment to the original lessee without consent is a suable breach of the covenant. 
McEacharn v. Colton, [1902] A. C. 104 (P. C.). 

Where a lease contains a condition against assignment without consent, an alienation 
with consent determines the condition, so that no future alienation gives the lessor a 
right of entry. Dumpor’s Case, 4 Co. 119b. But a covenant to the same effect runs 
with the land, and the lessor can sue an assignee for breach of it. Williams v. Earle, 
L. R. 3 Q. B. 739; see Paul v. Nurse, 8 B. & C. 486, 487. Consequently the assignee 
would seem to be liable even for a reassignment to the original lessee without consent 
of the lessor. In the only case found on the point, however, the court considered that 
the lessor by making the lease consented to have the lessee as a tenant for the full 
term, and that such a covenant by its true construction did not require a new and 
special consent for a reassignment to the original lessee. M/cCormick v. Stowell, 138 
Mass. 431. But properly construed, consent in such a case would seem to mean an 
act rather than a mere state of willingness, and can hardly be implied from a transac- 
tion happening before the idea of a reassignment would naturally occur to either 
party. 


PROPERTY — DEEDS — RECORDING AS AMOUNTING TO DELIVERY.— He/d, that 
the recording of a deed amounts prima facie to a delivery. Lay v. Lay, 66S. W. 
Rep. 371 (Ky.). 

This appears to be the first decision in Kentucky on the point in question. Accord- 
ing to what seems the better view the act of delivery may be completed without the 
assent or knowledge of the grantee, the sole test of delivery being the grantor’s intent 
to divest himself completely of title. See Mitchell v. Ryan, 3 Oh. St. 377; 14 Harv. 
L. REv. 456. Registry offices are intended for recording real transactions, so it might 
be regarded as sanctioning an abuse of the system to allow a man who has recorded a 
document, by which he purports to grant land, to say that he did not intend to give 
the instrument effect. Recording by the grantor, therefore, should be at least prima 
facie evidence of delivery, and might well be regarded as conclusive. In one state, how- 
ever, there seems to be no rule making the mere act of recording even prima facie 
evidence. gan v. Horrigan, 51 Atl. Rep. 247 (Me.). But the principal case is sup- 
ported by the weight of modern authority. Lawrence v. Farley, 24 Hun (N. Y.) 293. 


PROPERTY — Girr CAUSA MortIs— CONSTRUCTIVE DELIVERY. — A depositor, in 
expectation of death, delivered to her niece the key of a trunk containing a savings 
bank book, intending thereby to give the deposit to the niece. The trunk also con- 
tained other property, including several pass-books. The niece thus obtained pos- 
session of the book, though this was never known to the depositor. //é/d, that the 
delivery is not sufficient to establish a gift causa mortis. Dunn v. Houghton, 51 Atl. 
Rep. 71 (N. J., Ch.). 

Delivery of a key is usually held sufficient to complete a gift of the entire property 
to which it gives access. Marsh v. Fuller, 18 N. H. 360. The majority of cases 
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make no distinction when only part of the property is given. Devol v. Dye, 123 Ind. 
321. The principal case went largely on the ground that delivery of the key could 
not be considered a symbolical delivery of part of the property to the exclusion of the 
rest. It would seem, however, that such delivery is not properly termed symbolical. 
See Coleman v. Porter, 114 Mass. 30, 33. Its importance lies in the fact that by it the 
recipient acquires the power of control and therefore constructive possession ; the key 
is the means of obtaining actual possession and not merely a symbol. See Ward v. 
Turner, 2 Ves. Sen. 431, 442; PoLL. & WRIGHT, Poss., 61 e¢ seg. In this respect 
such delivery is like attornment by a bailee, and both, inasmuch as they carry with 
them power to control, are forms of constructive delivery, not of the narrower delivery 
by symbol. See Z/more v. Stone,1 Taunt. 458. Apparently, then, the better view 
would have supported the gift causa mortis in the principal case. 


PROPERTY — GIFT INTER VIVOS OF SAVINGS BANK ACCOUNT— RETENTION OF 
Pass-Book. — A depositor withdrew her account from a savings bank, and reéntered 
it payable to herself or niece. Both signed their names as depositors, the original 
depositor retaining possession of the pass-book. Her donative purpose was estab- 
lished. edd, that this transaction constituted a valid gift inter vivos. Dunn v. 
Houghton, 51 Atl. Rep. 71 (N. J., Ch.). 

The courts hesitate to hold such joint deposits valid as gifts when the alleged donor 
retains possession of the pass-book. Marshal v. Crutwell, L. R. 20 Eq. 328. It is, 
indeed, held in some jurisdictions that the gift is never complete until all control is 
resigned by the donor. Dougherty v. Moore, 71 Md. 248. Such cases, however, seem 
to overlook the ground adopted in the principal case, that entering of the name of the 
donee as a joint depositor supplies the place of a delivery by creating a contractual 
relation between the bank and the new depositor, which the donor cannot directly ex- 
tinguish. Cf Kerrigan v. Rautigan, 43 Conn. 17. It is true that he has the power, 
so long as he retains possession of the pass-book, to do so indirectly by drawing out 
the entire deposit, but this can be done by any joint depositor. See Mc£/roy v. Al- 
bany Savings Bank, 8 N. Y. App. Div. 46. The transaction is enough to give the 
survivor of the joint depositors absolute rights over the account to the exclusion of 
the personal representative of the deceased. Mudlcahey v. Emigrant Savings Bank, 
62 How. Pr. (N. Y.) 463. The better view, then, seems to be that mere retention of 
the pass-book will not defeat the gift. McZlroy v. Albany Savings Bank, supra; 
Estate of Griffiths, 1 Lack. Leg. News 311. 


PROPERTY — SURFACE WATER— DISCHARGE IN A STREAM ON THE HIGHWAY. — 
The defendant erected a retaining wall to support a building. To allow the escape 
of surface water, an opening was made in the wall, in which a six-inch pipe was in- 
serted. Ice formed on the highway from water discharged through the opening; and 
the plaintiff, without negligence, slipped on the ice, sustaining personal injuries. e/d, 
that this diversion of the surface water is not actionable. Fessup v. Bamford, etc., Co., 
51 Atl. Rep. 147 (N. J. C. A.). 

The law of surface water is largely arbitrary, and not governed by satisfactory prin- 
ciples. See 14 Harv. L. REv. 390. In general, a proprietor may improve his land, 
regardless of the resulting obstruction or diversion of surface water. Bow/sly v. Speer, 
31 N. J. Law 351. But this right does not extend to such changes as will cast the 
water upon adjoining land in an artificial stream. Fie/d v. West Orange, 36 N. J. Eq. 
118; Bates v. Westborough, 151 Mass. 174. The action in surface water cases is 
usually for damage to land; but the same rules should apply to the discharge of water 
upon a highway, and if through a violation of these rules the highway is made danger- 
ous to travellers, an action should lie for personal injuries resulting. The principal 
case seems to be on debatable ground between the two rules above noted; hence the 
court was divided. The minority supported a literal enforcement of the restricting 
rule. The majority, however, recognizing both rules, seem inclined to apply the prin- 
ciple of reasonable user in a doubtful case. In another jurisdiction reasonableness 
has been made the test for all cases. See Willitts v. Chicago, etc., Ry. Co., 88 Ia. 281. 
The application of such a docrine to the law of surface waters would be desirable; but 
reasonable user involves a question of fact, and the court, if ready to adopt that test, 
should have left the question to a jury. 


SALES — DELIVERY — PASSING OF TITLE AS AGAINST THIRD PERSONS.— A mort- 
gagor, in part discharge of the mortgage debt, sent a flock of sheep to a place agreed 
upon for delivery. A large number of the sheep having become separated from the 
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flock on the journey, delivery was made of the remainder to the mortgagee’s vendee, 
who paid the mortgagee for the number actually received. The mortgagee at once 
instituted search for the missing sheep. Before they were found by him, but after 
the delivery of the main flock, they were attached by a creditor of the mortgagor. 
There was no fraud imputed as to any part of the transaction. e/d, that the mort- 
gagee is entitled as against the creditor. Kinney & Co. v. First, etc., Bank, 67 Pac. 
Rep. 471 ( Wy.). 

This result must be reached upon one of two wholly independent grounds not 
properly distinguished by the court. Delivery of part of the flock to the sub-vendee 
must be held a good delivery of the remainder, or else delivery must be held unes- 
sential as against the attaching creditor. If delivery is essential it is generally con- 
ceded that delivery of part as of the whole satisfies the requirement. odds v. Carr, 
127 Mass. 532. But in the principal case the partial delivery was not accepted as 
constructively a delivery of the whole. In so far, therefore, as the court relies upon a 
delivery the case seems unsound. The result may, however, be validly reached upon 
the other view considered by the court, that delivery will not be required where a 
vendee has used due diligence in acquiring possession. This view is supported by 
recognized authority. Meade v. Smith, 16 Conn. 346; Walden v. Murdock, 23 Cal. 
540. It is opposed, however, to authority of perhaps equal weight. Lanfear v. 
Sumner, 17 Mass. 110. The result of the decision, thus considered, seems to be in 
effect to place Wyoming among the jurisdictions that follow the doctrine of Meade v. 
Smith, supra. See also State, etc., v. Hellman, 20 Mo. App. 304; but cf Morgan v. 
Taylor, 32 Tex. 363. 


Torts — REs JUDICATA — DAMAGES TO PERSON AND PROPERTY FROM ONE 
WRONGFUL Act. — The plaintiff’s wagon collided with a gravel-heap negligently left 
by the defendant. The plaintiff began one action for damages to his vehicle and 
another for personal damages. In the former action he was successful. /e/d, that 
he may notwithstanding recover in the second action. etlly v. Sicilian Asphalt Pav- 
ing Co. 170 N. Y. 40. 

Public policy requires that one cause of action be not twice sued on. 2 BLACK, 
JUDGMENTS, § 725. Therefore no recovery may be had for later accruing damages. 
Fetter v. Beal, t LA. Raym. 339. Nor can two suits be brought for one wrongful act 
injuring two similar rights of the plaintiff. nowlton v. New York, etc., R. R. Co, 
147 Mass. 606; cf Missouri Pac. Ry. Co. v. Scammon, 41 Kan. 521. When, as in the 
principal case, one wrongful act damages person and property, although two dissimilar 
rights are injured, probably in most jurisdictions recovery for both injuries may be 
had in a single action. Cf Howe v. Peckham, to Barb. (N. Y.) 656. If a single action 
suffices, the reasons of expediency preventing two suits for damages of one kind ought 
ordinarily, to prevent two suits when the damages are of different kinds. ing v. 
Chicago, etc., Ry. Co., 80 Minn. 83; contra, Brunsden v. Humphrey, 14 Q. B.D. 141; ¢f. 
Doran v. Cohen, 147 Mass. 342. Yet because a claim for personal damages is com- 
monly not assignable, while one for damages to property is, and because the statutes 
of limitations for the claims may differ, it is sometimes convenient to keep the claims 
separate. See 15 Harv. L. REv. 229. In such cases, if necessary, two actions might 
properly be allowed; but this should be only for special reasons, which do not seem 
to have been present in the principal case. 


TRUSTS — CONSTRUCTIVE TRUSTS — CONVEYANCE OF LAND ON GRANTEE’S 
PROMISE TO Pay MONEY TO THIRD PERSON. — One J., being in his last illness and 
desiring to distribute his property, two months before his death conveyed certain land 
to his wife, the defendant, on her express oral promise to pay a specified sum to his 
grandchild, the plaintiff. The defendant had no other property. e/d, that equity 
will declare the defendant a trustee ex maleficio and compel her to turn over the 
promised sum to the plaintiff. Ahrens v. Fones, 169 N. Y. 555. 

Owing to the unfortunate limitation in New York of the sole beneficiary doctrine 
held in most of the states, the plaintiff could not recover on the contract. Durnherr 
v. Rau, 135 N. Y. 219. The court, wishing to work out the plaintiff’s rights, relied 
on the rule established in the somewhat analogous cases of wills. A devisee of land 
on an oral trust, unenforceable under the Statute of Frauds, is held a constructive 
trustee for the intended beneficiary. Zrustees of Amherst College v. Ritch, 151 N. Y. 
282. In the principal case, however, the grantor apparently did not intend to create 
a trust. The defendant incurred a contractual obligation unconnected with her 
ownership of the land. Moreover, the principle relied on has not been generally ex- 
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tended to cover conveyances inter vivos. Campbell v. Brown, 129 Mass. 23; but see 
Goldsmith v. Goldsmith, 145 N. Y. 313; Rochefoucauld v. Boustead, [1897] 1 Ch. 296. 
lf, however, the defendant, when she obtained the deed, intended not to perform, 
she by fraud prevented the plaintiff from acquiring property and unjustly enriched 
herself, and equity, though not constituting the defendant a trustee, might perhaps 
give specific reparation for the tort. If the defendant took the conveyance in good 
faith and later changed her intention, it is difficult to see any remedy for the plaintiff 
consistent with the New York sole beneficiary doctrine. 


TRUSTS — EQUITABLE ATTACHMENT OF TRUSTEES’ RIGHT OF EXONERATION — 
DEFAULT OF ONE TRUSTEE. — Three trustees jointly carried on a business, and in the 
legitimate conduct thereof incurred certain debts. One of the trustees proved a 
defaulter, but the other two had clear accounts. The creditors demand the right to 
come against the trust fund for the amount of their claims, by applying to the 
payment of their claims the right of exoneration of the non-defaulting trustees. 
ffeld, that they may do so. Jn re Frith, [1902] 1 Ch. 342. 

For whatever debts the trustees incur in the legitimate course of business, they 
have a right not only to indemnify themselves from the trust fund, but even to draw 
on it directly to meet such claims. Gosborne v. Charter Oak Life Ins. Co., 142 U.S. 
326; Dowse v. Gorton, [1891] A.C. 190. This right, as an existing asset, the creditors 
of the business may reach in equity. See Ex parte Garland, 10 Ves. 110. But their 
right is no greater than that of their debtor, so where there is but a single trustee and 
he defaults, since his right is gone, there is no asset which the creditor can reach. Jz 
re Fohnson, 15 Ch. D. 548. Inthe principal case, however, the default of one trustee 
did not affect the right of the two non-defaulting trustees to exoneration. Although 
it might be said that their ultimate loss could be only their share of the debt, since 
they could get contribution from the defaulter, still the debt being joint, they could 
be forced originally to pay it all. To meet this liability they would be entitled to draw 
upon the trust fund. It seems entirely in accord with the general principle then, that 
the creditors should get the benefit of this right. 


Trusts — LIABILITY OF TRUSTEE DEALING WITH THE REs. — A trustee kept the 
trust funds in a separate account at a London bank. As he lived in the country, his 
solicitors had the pass-book and check-book, and when payments were to be made 
on account of the trust estate, sent checks for signature to the trustee with explana- 
tory letters. A clerk of the solicitors, by a forged telegram and letter purporting to 
come from them, induced the trustee to sign certain checks drawn to bearer, with the 
proceeds of which the clerk absconded. e/d, that the trustee is not liable to the 
beneficiary for thissum. Xe Smith, 46 Sol. J. 358 (Eng., Ch. D.). 

If it can be deduced from the facts that the trustee delegated to agents the duty of 
managing the trust estate, the trustee would be liable for any unlawful dealing by 
those agents or their servants. See Re Speight, 22 Ch. D. 727, 756; Learoyd v. 
Whiteley, 12 App. Cas. 727, 733. The principal case may, however, be criticised on 
a broader ground. In the management of a trust estate the trustee ordinarily need 
use only such care as a reasonably prudent man would use in the management of his 
own property. Learoyd v. Whiteley, supra. This principle is subject to limitations. 
It applies very generally to acts done in respect to the custody, conversion, or invest- 
ment of trust property. See Speight v. Gaunt, 9 App. Cas. 1. When, however, the 
trustee undertakes to pay out from the trust fund to the cestui or to creditors, he is 
held to a stricter accountability. Bostock v. Floyer, L. R. 1 Eq. 26; Rowland v. 
Witherden, 3 Mac. & G. 568. Thus, a trustee has been held liable where, deceived by 
a forgery, he has paid money to the wrong person. aves v. Hickson, 30 Beav. 136; 
Cutler v. Boyd, 60 L. T. N.S. 859. It is difficult to distinguish these cases from the 
principal case, and a decision against the trustee here would seem to accord better 
with the general principles governing the liability of those who have charge of the 
property of others and undertake to deal with it. 


TRusTs — TRUST VOID UNDER STATUTE OF FRAUDS — TRUST RESULTING FROM 
PAYMENT OF CONSIDERATION. — M purchased land, causing the legal title to be con- 
veyed to B, though without the latter’s knowledge. M intended thereby to benefit X, 
but no trust valid under the Statute of Frauds was declared. B, upon learning of the 
conveyance, refused to hold for X and claimed complete rights in the iand. M 
brought a bill against B for conveyance to herself. He/d, that B must convey, there 
being a resulting trust for M. Jn re Davis, 112 Fed. Rep. 129 (Dist. Ct., Mass.) 
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The final decision does not seem open to question. Cf Zasterbrooks v. Tillinghast 
5 Gray (Mass.) 17. The common error was made, however, of confusing this with 
the ordinary case where property is conveyed to one person and consideration paid by 
another. In such cases, a resulting trust is presumed from the supposed intention of 
the parties, as a resulting use formerly was from a feoffment without consideration. 
Powell v. Munson, etc., Co.. 3 Mason (U. S. Circ. Ct.) 347, 361; White v. Carpenter, 
2 Paige Ch.(N. Y.) 217, 238. See Dyer v. Dyer, 2 Cox 92, 93. But this presumption 
is rebuttable and in the principal case it appeared clearly that no trust for A was 
originally intended. The case belongs to that class in which the trust is raised en- 
tirely from the court’s sense of justice, without reference to the intention of the grantor. 
Cf. Lord Northv. Purdon, 2 Ves. Sen. 494. The grounds are the same as those upon 
which a trust arises in favor of a grantor whose conveyance was procured by fraud. 
Long v. Fox, 100 Ill. 43. It follows that in jurisdictions where a willing trustee is 
allowed to carry out a trust insufficiently declared, the rights of the parties in cases 
like the principal case would not be determined until the trustee indicates his posi- 
tion. Even where failure to observe the distinction would have no important practical 
results, it should not, in the interests of clear reasoning, be overluoked. 


WILLs — REVOCATION — PRESUMPTION FROM MUTILATION.—A will presented 
for probate showed that the signatures of the testatrix and witnesses had been cut off, 
and then reaffixed with paste. There was no evidence as to who did the cutting, nor 
when it was done. He/d, that these facts raise no presumption for or against the 
validity of the will. Webster v. Yorty,62 N. E. Rep. 907 (Ill., Sup. Ct.). 

The authorities cited by the court are not exactly in point, holding merely that 
when an alteration appears in an instrument, it is a question of fact, unaffected by any 
presumption, whether the change was made before or after execution. eed v. Kemp, 
16 Ill. 445. In the principal case there are two questions: first, whether the cutting 
was done by the testator, and second, with what intent it was done. On the first 
question it seems proper to hold that there is no presumption. But if the cutting is 
found to have been done by the testator, the English courts have presumed an intent 
to revoke. Bell v. Fothergill, L. R. 2 P. & D.148. In America, although no case 
precisely in point has been found, there is a similar presumption in the analogous 
case of a missing will which, when last known to have been in existence, was in the 
possession of the testator, and the absence of which cannot be accounted for. Collyer 
v. Collyer, 110 N. Y. 481. In so far then, as the court says that there can be no pre- 
sumption at all in the principal case, the ruling seems inaccurate. 


WILLS — REVOCATION BY RATIFYING PREVIOUS MUTILATION. — In a contest as 
to the validity of a will, which had been much mutilated by vermin in the testator’s 
lifetime, it appeared that the testator had considered the mutilation as invalidating 
the will. e/d, that if the testator orally ratified the defacement by the vermin, he 
thereby revoked the will. Cutler v. Cutler, 40 S. E. Rep. 689 (N. C.). 

In general, the statutes regulating wills provide that a revocation may be effected by 
certains forms of mutilation by the testator, or by another at his direction and in his 
presence, provided there is the requisite intent. Having established definite require- 
ments, these statutes impliedly exclude all others. Kunkel v. Gates,11 Ind.g5. The 
precise point of the principal case seems never before to have been decided. Never- 
theless, it has been thought that by adopting the loss or destruction of his will, a tes- 
tator might revoke it. See Steele v. Price, 5 B. Mon. (Ky.) 58; UNDERHILL, WILLS, 
308 ; but see contra, Mills v. Millward, 15 P.D. 20. On the other hand, the destruc- 
tion of a will by the testator’s direction has been held nugatory because not done in 
his presence. Dower v. Seeds, 28 W.Va.113. It will occasionally be unfortunate if a 
testator may not orally ratify the mutilation or destruction of his will; yet such ratifi- 
cation does not fulfil the requirements of the statutes, that the necessary intention 
concur with the revoking act, and that the destruction be in the testator’s presence. 
The adequate protection of testamentary dispositions of property seems to demand a 
strict construction of the statutes. A contrary decision in the principal case, there- 
fore, would seem more in harmony with the objects of such legislation. 
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CRIMINAL RESPONSIBILITY OF INSANE DRUNKARDS.— It has long been 
familiar law that mere intoxication is not a defence to a criminal charge; and 
that certain forms of insanity are defences. 1 HAWK., P. C.,c.1.§$1, 6. How 
far insanity caused by intoxication will excuse has not always been equally 
well settled. Permanent insanity so caused has been invariably held a valid 
excuse. I HALE, P.C.,32. Soalsohas delirium tremens. Reg.v. Davis, 14 Cox, 
C. C., 563; People v. Rogers, 18 N. Y.9. As to the extent to which temporary 
insanity caused by drunkenness negatives culpability, an instructive discussion 
is found in a late English periodical. Drunkenness and Crime, by R. W. Lee, 
27 L. Mag. & Rev. 144 (Feb., 1902). The author professes to record a change 
in the English law. He asserts that formerly temporary insanity resulting 
from intoxication was not a defence under the English law, but that it now is 
a defence and rightly so. Pertinent dicta are cited which lend color to such a 
suggestion, but in actual decision he finds no early case holding that temporary 
insanity is not an excuse and no modern case holding that temporary insanity, 
aside from delirium tremens, is an excuse. Cf. Rennie’s Case, 1 Lew. 76, and 
Reg. v. Davis, supra. The conclusion, then, that the law has undergone a 
change on the point seems somewhat hasty. 

In support of the general proposition that temporary insanity should be a 
defence, the author cites only cases of delirium tremens. Even if this disease 
can be regarded as a temporary insanity, as seems not impossible, his position 
is certainly too broad and undiscriminating. It would be interesting to see 
with what consistency he would apply his doctrine to the case where insanity 
is an immediate concomitant of intoxication, —as it is said to be in some 
abnormal subjects, either because of some injury or because of peculiar nervous 
susceptibility, — and where therefore the insanity is just as probable a conse- 
quence as the drunkenness itself. See 2 TAYL., MED. JuR., 4th ed., 596; 
3 TWENT. CENT. PRAC. MED., 11, 12. His position seems still more doubtful 
when it is remembered that from a pathological standpoint mere intoxication 
and some forms of insanity are largely identical and that the line separating 
drunkenness and temporary insanity caused by drunkenness is exceedingly 
vague. See KERR, INEBRIETY, 3d ed., 15 e¢ seg. 

The author’s statement finds little support in America. In this country, tempo- 
rary insanity resulting immediately from intoxication — leaving delirium tremens 
aside —is said to be no defence. State v. Hundley, 46 Mo. 414. It is true 
that delirium tremens has not failed of excusing in any well-considered case. 
And yet as an original matter it would be hard to see why some victims even 
of this disease should not be punished, more especially when the attack of the 
disease is not the first. The English courts recognize delirium tremens as 
a defence on the ground that it is a secondary and not a primary consequence 
of drinking. Reg. v. Davis, supra. Some American courts regard it asa set- 
tled insanity, or what Lord Hale termed a “ fixed frenzy,” and dispose of it on 
that ground. People v. Rogers, supra. Others allege that it supervenes only 
upon a period of abstinence, and so find no difficulty in excusing. Kelley v. 
State, 31 Tex. Cr. Rep. 216. But these reasons seem inadequate, especially the 
last; for the notion that delirium tremens is caused only by cutting off the 
drunkard’s supply of liquor was long since questioned. 3 TWENT. CENT. PRAC. 
MED., 13; cf 1 WHART. & St. MED. JuR., § 203. Only in those instances, 
then, where delirium tremens can fairly be called a remote consequence of 
drinking, as where it follows a period of abstinence, should it be a defence; 
otherwise it should not. If insanity follows immediately upon the drunken 
state, the mere fact that it assumes the form of delirium tremens rather than 
some other form can make no difference in principle and should not excuse. 
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Such a result seems to violate neither logic nor sound policy. The decisive 
question should simply be whether in a given case the temporary frenzy can 
fairly be said to be voluntary. If a drunkard has reason to anticipate asa 
possible consequence of his intemperance not only intoxication but insanity as 
well, he should have no defence from either; he has voluntarily put himself in 
an uncontrollable condition and the policy of the law should hold him to the 
strictest accountability; to treat him on any other basis would be to protect 
grossest excess. 





LEGALITY OF VOTING TRUSTS. — The view that voting trusts are, as a gen- 
eral rule, illegal as against public policy is defended in a recent article. — 
Trusts in Corporations, by E. W. Moore, 36 Am. L. Rev. 222 (March-April, 
1902). Mr. Moore quotes with effect from the earlier cases but fails to refer to 
important recent decisions. 

The argument for the intrinsic illegality of voting trusts is that the interests 
of the state and of the stockholders demand that at least once a year the 
majority of stockholders shall have an opportunity to determine the corpora- 
tion’s policy. A separation of the voting power and the beneficial interest for 
a longer period is said to be unwise, and opposed to the policy of the state as 
shown by statutes providing for annual corporate elections. It is further urged 
that as the trustees who exercise the control may have no pecuniary interest, 
such arrangements may result in irresponsible and arbitrary management. See 
Harvey v. Linville Improvement Co., 118 N.C. 693; Shepaug Voting Trust 
Cases, 60 Conn. (Supp.) 553; 1 Yale L. J. 1. 

On the other hand, business experience has shown that stability of manage- 
ment may be absolutely essential to success. On the reorganization of a rail- 
road, capitalists cannot be interested nor the desired officers secured if there 
is no assurance of continuity of policy. Such men are unwilling to rely on the 
patience and judgment of the ordinary stockholder. It is true that voting trusts 
make possible control by a minority or by outsiders. Their very object is to 
make sure that a certain policy shall be continued or a certain set of men 
retained in office despite the opposition of future majorities. Such a result is 
inconsistent with the old conception of a corporation; but conditions have 
changed. The early simple business corporations were under the continuous 
and direct control of the individual corporators. When such immediate control 
became impossible as corporations increased in number of stockholders and com- 
plexity of management, the delegation of power to a smaller body of experienced 
men became necessary and the law sanctioned the annual election of directors. 
Business experience now shows the necessity of allowing the delegation of 
power for a still longer period. Voting trusts may, undoubtedly, be void for 
special reasons, as where the aim is unjust personal advantage. Cone v. Rus- 
sell, 48 N.J. Eq. 208. But broad grounds of business expediency seem to 
demand that it should be possible for a majority of stockholders acting in good 
faith to bind themselves irrevocably for a term of years to support a certain 
policy. The influence of commercial necessity is apparent in the more liberal 
attitude toward which the courts are tending. See Brightman v. Bates, 175 
Mass. 105; Smith v. San Francisco & N. P. R. Co., 115 Cal. 584; 10 HARV. 
L. REv. 428. 

Mr. Moore points out that the courts have recognized the validity of voting 
trusts which are for the security of creditors, and distinguishes between agree- 
ments for that purpose and for all others. See /obile & Ohio R. R. Co. v. 
Nicholas, 98 Ala.92. He bases this distinction chiefly on the ground that if the 
trustees are under the direction of the creditors, the objection that the beneficial 
interest is separated from the control does not apply. The importance of the 
distinction is diminished, however, when it is remembered that even in trusts 
for the benefit of creditors, the control may be given to men who have no bene- 
ficial interest. It seems probable that if the courts fail to sustain such arrange- 
ments, the desired result will be reached by statute. 
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BANK’s LIABILITY FOR DISHONOR OF CHECK. — When a bank fails without 
just excuse to honor a depositor’s check, the latter may sue either in contract 
orintort. Marzetti v. Williams, 1 B. & Ad. 415; Burroughs v. Tradesmen’s 
Nat. Bank, 87 Hun (N. Y.) 6. The contractual obligation is implied in the very 
nature of the relation of the bank to the depositor. The basis of the tort liability, 
however, is not altogether clear. In a recent article Professor Huffcut advances 
two theories as possible grounds for supporting the tort action: first, that the act 
of wrongful dishonor is “ an unnamed tort analogous to a slander of title or dis- 
paragement of goods or credit;” or, secondly, that it is a violation of a duty 
imposed by the policy of the law upon banking institutions as quasi-public 
agencies. The former theory he accepts; the latter he condemns. Liaddlity of 
a Bank to the Maker of a Check for the Wrongful Dishonor Thereof, by Ernest 
W. Huffcut, 2 Colum. L. Rev. 193 (April, 1902). 

While the soundness of the latter theory is perhaps doubtful, the author’s 
argument against it seems incomplete. His statement that the tort in question 
can be committed by any private individual as well as by a bank, and that a bank 
requires no public franchise, is inconclusive; for carriers and telegraph com- 
panies need not be incorporated, nor need they secure public franchises, and yet 
the law imposes upon them a liability that is more than contractual. A stronger 
argument against the theory Professor Huffcut appears to have entirely over- 
looked. If it were true that banks were under a general duty analogous to that 
imposed on carriers, it would follow that there could be no discrimination by a 
bank; no accounts could be refused so long as reasonable compensation were 
assured by the applicants. Cf Fackson v. Rogers, 2 Show. 327. Such a result 
would hardly be desirable. 

In support of the rong: that a wrongful dishonor is a slander of credit the 
author quotes suggestive language from cases and text-writers. J/arzetti v. 
Williams, supra, at 424; ODGERS, LIBEL AND SLANDER, 3d ed., 13. No cited 
case distinctly says that slander of credit is the basis of the action and yet it is to 
be noted that in most cases of dishonor the damage produced is of precisely the 
same kind that would result from intentional verbal slander of business repu- 
tation. The only question, then, is whether this similarity of damage warrants 
the inference that slander and wrongful dishonor of checks have a common 
basis in the recognized duty to refrain from disparaging the character or busi- 
ness of another. Such a conclusion is not logically necessary and its soundness 
may — be questioned. It is, however, preferable to the other view sug- 

ested. 
. In fairness it may be added that the “ quasi-public agency ” theory, if adopted, 
might furnish a convenient explanation of those cases which allow the payee, as 
well as the maker, a direct remedy against the bank. See Munn v. Burch, 25 
Ill. 35. At present they are often rested onan unsatisfactory theory of equitable 
assignment. See TIED., Com’L PAPER, § 452; 11 HARv. L. REv. 548. 


PRINCIPLES OF CONTRACT. A treatise on the general principles concerning 
the validity of agreements in the law of England. Seventh edition. By 
Sir Frederick Pollock, Bart. London: Stevens and Sons, Limited. 1902. 
pp. li, 768. 8vo. 

The new edition of this well known book is not materially changed from 
the sixth edition, which was published in 1894. The author has somewhat 
retrenched the space given to the discussion of questions of comparative law 
and topics not falling necessarily within the law of contracts. The most con- 
siderable alterations are in the earlier chapters. What is said of corporations 
has been condensed; the historical account of consideration has been rewritten, 
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with acknowledgment of indebtedness to Professor Ames, “who has put the 
whole subject on a new footing.” An excursus on the Roman and medieval 
law of contracts has been transferred with some revision from the text of 
Chapter III. to the Appendix. In Chapter VII the rules as to contracts in 
restraint of trade have been reduced to a much simpler form in consequence 
of the decision of the House of Lords in Nordenfeld’s case. The chapters on 
Consideration and on Illegal Contracts have been expanded more than any 
others. All these changes commend themselves. 

On the vexed question whether the promise or performance of an act to which 
the promisor or actor was already bound to a third person is a sufficient con- 
sideration, the author returns to the theory set forth in his first edition (which 
is also the view of Professor Langdell) that such a promise is good considera- 
tion for another promise, though performance of the act is not. In the inter- 
mediate editions of his work and especially in his article on Contracts in the 
remo nae of the Laws of England the author has not always clearly held to 
this view. 

It is matter for regret, though not for criticism, that the author has not found 
time or inclination to enlarge the scope of his work so as to cover the perform- 
ance and discharge of contracts. The original plan of the book included 
neither of these topics. The chapter entitled Duties under Contract, first 
inserted in the fifth edition, though excellent so far as it goes, is hardly an 
adequate presentation of the subject with which it deals; and the whole topic 
of discharge of contracts, as well as one or two other subjects usually dealt 
with in books on the law of contracts, are still wholly untouched. Sir Frederick 
Pollock’s gift of easy and graceful exposition would make any enlargement wel- 
come. 

In the citation of recent authorities this edition leaves something to be 
desired. The following omissions have been noted: Rooke v. Dawson, [1895] 
1 Ch. 480, deciding that an announcement of a scholarship competition was not 
an offer; Page v. Vorfolk, 70 L. T. 781, illustrating the necessity of having the 
terms of a bargain fixed by the parties, not left for a subsequent “ detailed con- 
tract;” Falck v. Williams, [1900] A. C. 176, on mistake preventing the forma- 
tion of a contract; Ashwell v. Stanton, 16 T. L. R. 399, a questionable decision 
upon the elements of consideration ; Ashmore v. Cox,[1899] 1 Q. B. 436, on 
impossibiiity as a defence; Cleaver v. Mut. Reserve: Fund Life Assoc. [1892] 
1 Q. B. 147, Gandy v. Gandy 30 Ch. D. 57, Drimmie v. Davies, [1899] 1 Ir. 
Rep. 176, upon the right of one not a party to a contract to enforce its pro- 
visions. At page 269 the author’s just criticism of the rule of Freeth v. Burr is 
not accompanied by the citation of Rhymney Ry. Co. v. Brecon Ry. Co., 83 L. T. 
111, and Cornwall v. Henson, [1900] 2 Ch. 298, where the rule criticised is 
again laid down asaccurate. The equally sound criticism of Fe//owes v. Lord 
Gwydyr, on page 107, has been justified by the decision in Archer v. Stone, 78 
L. T. 34, but no reference is set to the latter case. Ss. W. 


A MANUAL OF THE PRINCIPLES OF Equity. By John Indermaur. Fifth 
edition. London: Geo. Barber. 1902. pp. xxxii, 574. 8vo. 

The author of this book has attempted to write a manual “specially suitable 
for students . . . but at the same time intended to be useful in a limited way to 
practitioners.” This must of necessity be a difficult task, as the needs of his 
two classes of readers are so inherently dissimilar that they cannot be merged. 
The one wants to know merely what and where the law is on a given point ; 
while the other demands both what and why it is, and whence it came. Mr. 
Indermaur is to be congratulated on having answered most of these questions 
concisely and accurately, but he has, by not answering the “why” of the law, 
made a practitioner’s handbook rather than a student’s manual. He has given 
us no theory; he offers twelve maxims which are to do dutyinstead. Thus 
he dismisses the very debatable doctrine of “tacking” with the remark that 
“where the equities are equal the law prevails,” — hardly an adequate treat- 
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ment of the subject. The question of specific performance of negative con- 
tracts is left as though perfectly clear and simple, whereas in fact the decisions 
are not only irreconcilable, but are founded on diverse legal reasoning. 

Yet the merits of the work are far too striking to be overshadowed by the 
lack of theoretical insight. The reader notes with relief the absence of the 
usually oppressive footnote; and the marginal citation of important cases 
should prove useful in familiarizing the student with the leading decisions on all 
the topics treated in the text. The text itself is admirable, containing the gist 
of the law concisely stated. The style is vigorous smooth, and especially well 
adapted to the ends attained. 

For the divisions of the book there can be little but praise. Yet it certainly 
strikes American eyes with wonder to see “ Injunctions ” accorded only twenty 
pages, while “ Married Women” is given thirty-five. Perhaps the chapter on 
Administration deserves especia] mention; it is complete, accurate, and shows 
great care in composition, having in fact been entirely rewritten since the last 
edition. The work should prove of undoubted value to the English practising 
lawyer, not to the American because too full of the English procedure and 
statutes, nor to the student of either nationality because too narrow in its scope. 


A TREATISE ON GUARANTY INSURANCE; Including therein as Subsidiary 
Branches the Law of Fidelity, Commercial, and Judicial Insurances, covering 
all forms of Compensated Suretyship, such as Official and Private Fidelity 
Bonds, Building Bonds, Credit Bonds, Credit and Title Insurances. By 
Thomas Gold Frost. Boston: Little, Brown, & Company. 1902. pp. xxxviil, 
547. 8vo. 

The business of a surety company presents many new and special questions 
of law, and it is to these questions and to judicial decisions upon them that 
the author confines himself. These bounds to his subject he considers natural, 
for he discerns a fundamental difference between a contract of guaranty made 
by an individual and a contract embracing the same subject-matter made by a 
surety company. The gist of the distinction he finds in the fact that, in gen- 
eral, undertakings of the former sort are gratuitous and those of the latter, com- 
pensated. He points out further that a surety company is like an insurance 
company in its business scheme ; for example, in its system of computing pre- 
miums and in its preliminary investigation of risks. Accordingly on page 15 
he affirms “ unqualifiedly” that “fidelity, commercial, and judicial bonds or 
policies as issued by the so-called surety companies constitute a contract of 
insurance within the strict legai signification of that term.” In making this 
proposition fundamental the author is aware that he is advocating a departure 
from the less novel view that such contracts of a surety company as are made 
with reference to some principal obligation of a third person are contracts of 
suretyship. He naturally, therefore, devotes considerable space throughout the 
book to developing and justifying his theory. 

The present state of the law is hardly referable to this conception, that every 
surety company’s bond is an insurance policy. The authorities relied upon 
decide merely that a surety company is an insurance company within the mean- 
ing of some statute, or that in construing a contract the court should incline 
against the surety company, since the language of the contract is invariably of 
the company’s own dictation. Decisions of the first sort simply recognize the 
surety company’s undoubted similarity to an insurance company in business 
methods; the others foliow a canon of construction of no peculiar application 
to insurance policies. See Central Transp. Co. v. Pullman’s Car Co., 139 U.S. 
24, 49. It seems an overrating of these decisions to conclude the chapter 
in which they are cited by an expression of opinion, unsupported by other 
authority, that the contracts of a surety company are, like insurance contracts 
generaliy, not within the Statute of Frauds. A further illustration of the ex- 
treme to which the author’s theory leads him is in § 30, where, in declaring that 
there can be no guaranty insurance unless the insured has an insurable interest, 
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he is really restating the rule that there can be no suretyship unless there be a 
principal obligation. He frankly confesses, however, that the decisions which 
support his proposition do not treat the question as one of insurable interest. 
In many other passages doctrines peculiar to suretyship appear unmistakably. 
For example, in § 128 the defence that time has been given the principal 
debtor, distinctly the technical defence of a surety rather than an insurer, is 
said to be available to a surety company on a fidelity bond. Moreover, the 
author shows, in § 116, that the existence of a valid right of subrogation against 
the “risk ” is a prerequisite of the surety company’s liability. This well recog- 
nized principle of suretyship does not generally apply to qualify the liability of 
an insurer. The decisions which are cited to establish these statements would 
seem to show that many of the usual contracts of surety companies still have, 
in the minds of the judges, the characteristics of suretyship. 

The external form of the voiume is attractive, but there are traces of haste 
in the composition. The method of treatment is discursive and casual, and 
there is a tendency toward detailed statement of individual cases and more or 
less repetition of ideas. Much improvement would result from rearrangement 
and condensation. As it is, the book is more readable than instructive. 


LECTURES ON SLAVONIC Law. By Feodor Segel, Professor of Law in the 
University of Warsaw. London: Henry Frowde. New York: Oxford Uni- 
versity Press, American Branch. 1902. pp. vii, 152. 12mo. 


A TREATISE ON THE AMERICAN LAW OF REAL PROPERTY. By Emory 
Washburn, Bussey Professor of Law in Harvard University. Sixth Edition by 
John Wurts, Professor of the Law of Real Property in the Yale Law School. 
3 vols. Boston: Little, Brown & Co. 1902. pp. clxx, 579; 706; 636. 8vo. 


THE NEGOTIABLE INSTRUMENTS LAw, WITH Copious NoTEs. By John 
J. Crawford. Second edition, New York: Baker, Voorhis, & Co. 1902. pp. 
xxxiv, 173. 8vo. 


AMERICAN ELECTRICAL CASES, being a.collection of important cases (except- 
ing patent cases) decided in the state and federal courts of the United States 
from 1873 on subjects relating to the telegraph, the telephone, electric light and 
power, electric railway and other practical uses of electricity, with annotations. 
Edited by William W: Morrill. Volume VII. 1897-1901. Albany: Matthew 
Bender. 1902. pp. xxiv, 940. 8vo. 


THE LAW OF INSURANCE — FIRE, LIFE, ACCIDENT, GUARANTEE. By 
William A. Kerr. St. Paul: Keefe-Davidson Co. 1902. pp.xi, 917. 8vo. 
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